BOUNTIFUL CITY
ADMINISTRATIVE LAW JUDGE APPEAL
Wednesday, July 8, 2020
5:00 p.m.

NOTICE IS HEREBY GIVEN that the Bountiful City Appeal Authority will hold a meeting in
the Conference at South Davis Metro Fire Station, 255 S 100 W, Bountiful, Utah,
84010, at the time and on the date given above. The public is invited. Persons who are disabled
as defined by the American with Disabilities Act may request an accommodation by contacting
the Bountiful Planning Office at 298-6190. Notification at least 24 hours prior to the meeting
would be appreciated.

1. Welcome and Introductions.

2. Consider an appeal of a decision by the Planning Department approving a Building
Permit to allow Jim Williams, homeowner an attached Garage at 2544 S 150 East,
Ryan Tingey and Emily Christianson, applicants, represented by Timothy Pack,
attorney.

A
Francisco Qgﬁrga, Planning Director
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Appeal Staff Report

Subject: Appeal of an Approved Building Permit for an
Accessory Structure (Detached Garage)

Address: 2544 South 150 East

Author: Francisco Astorga, AICP, Planning Director

Date: July 8, 2020

Summary of City’s Request and Recommendations
Staff recommends that the Appeal Authority affirm the decision of the Bountiful City

Planning Staff.

Description

Appeal Authority: Administrative Law Judge

Appellant: Ryan Tingey and Emily Christiansen represented by
Timothy Pack with Clyde Snow Attorneys at Law

Property Owner: James Williams

Location: 2544 South 150 East

Zoning: Single-Family Residential subzone R-4

Reason for Review: The Appeal Authority for Bountiful City consists of an

Administrative Law Judge. The Appeal Authority hears and
decide appeals from decisions interpreting and applying land
use ordinances.

Background
On May 20, 2020 an appeal was filed with the Bountiful City Planning Department by Emily

Christiansen and Ryan Tingey (“Appellants”) represented by Timothy Pack, attorney. The
Appellants claim that the detached garage currently being constructed at 2544 South 150

East does not meet current Land Use regulations regarding the total building footprint of

the structure and setback requirements.

On March 17, 2020 the Bountiful City Building Official issued a building permit for an
accessory structure (detached garage) for storage at 2544 South 150 East. Building
permits are issued by the Building Official only after they are reviewed and found in
compliance with applicable codes as they are reviewed by the Engineering, Planning, and
Building Departments.

It is worth noting that unlike most Land Use applications, such as Conditional Use Permits,
Zoning Map and Land Use Text Amendments, etc., building permits are not noticed in
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preparation for required public hearings, which may include sending a letter out to
adjacent property owners, placing an ad in a newspaper of regular circulation, placing a
sign on the property, and/or placing an item on the City’s website or on the Utah Public
Notice Website.

Analysis

Appeal Background

Clarification is required on the following points made on the background section of the
submitted appeal:

e The Appellants indicate the following on the top of page 2 of their submitted appeal:
“During their meetings with City officials, Appellants informed them of them of the
following possible violations of the BCLC and requested that the violations be
immediately remediated:”

]

Staff has no recollection of the alleged specificity to be remediated provided by the
written appeal, other than the Appellants, and other neighbors, showed frustration
to Planning Staff regarding views being blocked by the new structure and lack of
notification to the neighbors of the building permit (which, as previously noted
was/is not required).

e The Appellants indicate the following on the bottom of page 2 of their submitted
appeal: “The Department released a copy of the permit to Appellants (the “Permit”),
but refused to release any other information or documents.”

Any plans, site plans, documents, etc., that are stamped by a design professional,
including a professional engineer, professional structural engineer, and/or
registered architect, etc., are protected under the Utah Government Records and
Management Act (GRAMA). Under GRAMA, the City is only able to release such
stamped documents with written permission authorizing the release of documents
from the design professional.

Appeal Item |
The following text in italics in this section below is copied from the appeal:

L Standing and timeliness.

First, Appellants have standing to bring this appeal because they are affected
by the application and interpretation of a land use ordinance by the City's land use
authority given their proximity to the Noncompliant Property. See BCLC § 14-2-
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108(A); Utah Code Ann. § 10-9a-703(1). Second, the Appellants did not have the
necessary facts that form the basis of their appeal until May 7, 2020. Thereafter, they
acted diligently to inquire further about the dimensions and exact location of the
Structure on the Noncompliant Property. Then on May 14, 2020, the City issued a
written decision interpreting sections of the BCLC and informing Appellants that it
would not enforce the BCLC. Accordingly, this appeal is timely under BCLC § 14-2-108
("any person adversely affected by a Land Use Authority's decision administering or
interpreting a land use ordinance, code or ruling on a request for a variance may,
within fourteen calendar days of the written decision. ...")

City’s Response to Appeal Item I:

The City does not dispute that the Appellants don’t have standing to appeal; however, the
Appellants erred in determining that the written Land Use decision interpreting the
Bountiful City Land Use Code was made on May 14, 2020. The building permit was issued
on March 17, 2020. Accordingly the date of the decision interpreting the Land Use Code
was March 17, 2020. Building permits are issued by the Bountiful City Building Official,
after the Engineering, Planning, and Building offices complete their reviews and find
compliance with applicable codes, policies, etc. A building permit is vested when the
approval is made and the permit issued.

Appellants incorrectly assert that an e-mail from the Planning Director should serve as a
land use determination. It is incorrect to assume that whenever the Planning Director or
any other City representative sends any correspondence to neighbors about a project in
basic responses to “what is happening here,” that it would be considered a land use
determination. If that were the case, the fourteen (14) day timeframe for appeal submittal
would be based on subjective arbitrary correspondence by the City. If Appellants’ assertion
was correct it would lead to multiple timeframes for which an appeal could be made. Any
time a neighbor or other interested person inquired about a project a new timeframe
would begin. A project could then conceivably be delayed or held up for months or even
years on end because an appeal is pending and the owner is not willing to risk losing their
approval and having to undue or demolish all work that had been performed. A property
owner is entitled to some assurance that a City review, approval and issuance of a building
permit is a protection for the time, effort, and money invested in the property owner’s
project. Appeals are limited by an appeal period as provided by the Utah Code. Utah Code
Annotated §10-9a-703 and 704 grant municipalities the ability to determine what the
timeframe is for a land use appeal. In Bountiful City’s case, it is fourteen (14) days.

In the present case, the interaction characterized by Appellants as the land use
determination was nothing more than a routine e-mail response from the Planning
Director. These types of e-mails are sent frequently as the Planning Department daily
received e-mails, phone calls, and in-person inquiries into various projects and/or
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properties throughout the City. In this case, and in an attempt to save time, the Planning
Director chose to send the May 14, 2020 e-mail as a response to several neighbors that had
similar inquiries. The Planning Director’s update to the neighborhood could have easily
been phone calls or even verbal conversations with neighbors.

Since the Land Use determination of compliance was made when the building permit was
issued on March 17, 2020, any appeals should have been received by March 31, 2020, see
Bountiful City Land Use Code below regarding appeals:

14-2-108 APPEALS

A. An applicant, board or officer of the City, or any person adversely affected by a Land
Use Authority’s decision administering or interpreting a land use ordinance or ruling
on a request for a variance may, within fourteen calendar days of the written decision,
appeal that decision to the Appeal Authority. No other appeals may be made to the
Appeal Authority.

B. The appeal must be in writing and specifically allege that there is an error in an order,
requirement, decision or determination by the Land Use Authority. The appellant shall
state every theory of relief that it can raise in District Court.

C. The Appeal Authority shall hold a public meeting within forty-five days after an appeal
has been filed, unless a longer period has been agreed to in writing by the parties
involved. A decision of the Appeal Authority takes effect when the written decision is
issued, unless the Appeal Authority otherwise states.

D. The Appeal Authority shall hold a de novo hearing. The requirements of State law and
City ordinances shall be applied.

E. A decision of the Appeal Authority is subject to a petition for review in the District
Court as provided by State law.

This appeal was submitted by the Appellants on May 20, 2020, equating to sixty-four (64)
days after the building permit was issued. The Appellant submitted the appeal fifty (50)
days after the appeal period expired. Utah Code Municipal Land Use, Development, and
Management Act (LUDMA) § 10-9a-706 indicates the following under due process:
1) Each appeal authority shall conduct each appeal and variance request as provided in
local ordinance.
2) Each appeal authority shall respect the due process rights of each of the participants.

Allowing an appeal to be submitted fifty (50) days after the appeal submittal expiration
date violates due process of the property owner. This would not be the case if the
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Appellants would have submitted within the fourteen (14) days as specified in the
Bountiful City Land Use Code.

Appeal Item II
The following text in italics in this section below is copied from the appeal:

IL Standard of review.

A land use decision is to be upheld unless the decision is "arbitrary and
capricious” or "illegal." Utah Code Ann. § 10-9a-801(b). A decision is illegal if it is "(A)
based on an incorrect interpretation of a land use regulation; or (B) contrary to law."
Utah Code Ann. § 10-9a-801(c)(ii).

"A municipality is bound by the terms and standards of applicable land use
ordinances and shall comply with mandatory provisions of those ordinances." U.C.A.
10-9a-509(2) (emphasis added). When a city's ordinance employs the word "shall,” the
city's compliance with the ordinance is "mandatory” and "the [c]ity [is] not entitled to
disregard its mandatory ordinances.” Springville Citizens for a Better Cmty. v. City of
Springville, 1999 UT 25, 7 27-30, 979 P.2d 332 ("Municipal zoning authorities are
bound by the terms and standards of applicable zoning ordinances and are not at
liberty to make land use decisions in derogation thereo.")

Accordingly, the "land use authority's interpretation and application of the
plain meaning of land use regulations” is reviewed for "correctness” (Utah Code Ann. §
10-9a-707) and a city's interpretation and application of an ordinance is entitled to no
deference. Outfront Media, LLC v. Salt Lake City Corp., 2017 UT 74, 416 P.3d 389.

City’s Response to Appellants’ Appeal Item II:
Appellants simply cite some relevant sections of the Utah Code and some cases. No
response from the City is needed.

Appeal Item 11
The following text in italics in this section below is copied from the appeal:

1L The footprint of the Structure is greater than 10% of the total size of the
Noncompliant Property in violation of BCLC § 14-4-105(])(1)(a).

The Structure is an "Accessory Structure” as defined by BCLC § 14-4-105(]).
That Section provides that an accessory structure "shall meet the following:" "The
total footprint of any and all accessory structures shall not exceed ten percent (10%)
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of the entire lot or parcel area, and no lot or parcel shall be reduced in area after the

construction of an accessory building, such that it is in violation of this provision."
BCLC § 14-4-105(])(1)(a) (emphasis added).

Here, the Noncompliant Property is .54 acres in size,5 or 23,522.4 square feet.
The Planning and Zoning Department officials represented to the Appellants that the
total footprint of the Structure is 30 feet by 80 feet, or 2,400 square feet, which is
greater than 10% of the size of the Noncompliant Property.6 Accordingly, the
Structure is contrary to law (BCLC § 14-4-105(J)(1)(a)) and is therefore illegal. Thus,
the City's application of BCLC § 14-4-105(J)(1)(a) and its decision not to enforce that
ordinance cannot be upheld under Utah Code Ann. § 10-9a-801(b). Appellants request
that the Appeal Authority reverse the City's land use decision and order it to strictly
enforce BCLC § 14-4-105(J)(1)(a)).

City’s Response to Appeal Item III:

The reference cited by the Appellants is not a definition but rather development standards
for accessory structures. The definition of an accessory structure is found in Bountiful City
Land Use Code § 14-3-102(3). Bountiful City Land Use Code § 14-4-105(J)(1)(a) indicates
that “[T]he total footprint of any and all accessory structures shall not exceed ten percent
(10%) of the entire lot or parcel area, and no lot or parcel shall be reduced in area after the
construction of an accessory building, such that it is in violation of this provision.”

According to the recorded subdivision plat the subject lot, platted as lot 6 of The Pines at
North Canyon (2013), is 23,717 square feet. Ten percent (10%) of the lot area is 2,371.7
square feet. The total footprint of the current accessory structure being constructed is
2,400 square feet (width of 80’-0” and depth of 30’-0”) or approximately 10.1% (2,400
divided by 23,717) of the lot area. There are no other accessory structures found within
this lot.

Planning Staff recognizes that the footprint exceeds the ten percent (10%) regulation by
28.3 square feet or 0.119323% but asserts it is substantially compliant. If the width of the
structure was solely reduced by one foot (1’) the structure would be 2,370 square feet,
width of 79’ by depth of 30’. If the depth of the structure was solely reduced by 4%z inches
the structure would be 2,370 square feet, width of 80’ by 29’-7%2" (29.625).

Even though the footprint of the accessory structure exceeds the maximum of ten percent
(10%) by approximately 0.1%, Staff finds it in substantial compliance with the Land Use
Code. Based on its minuscule deviation, Staff will not seek to rectify the discrepancy.
Bountiful City Land Use Code § 14-2-106 indicates that the Planning Director is responsible
for administering and enforcing the Land Use Code.

Bountiful City - Administrative Law Judge Packet Page 6 of 46
July 8, 2020



It is important to note that Appellants’ estimated area for the lot is incorrect. The
Appellants cited the lot area as 23,522.4 square feet. This was most likely obtained from
the Davis County tax information found online which lists the lot area at 0.54 acres. The
incorrect square footage assessed by the Appellants is derived from the County’s practice
of rounding acres to the nearest thousandth decimal, i.e., 23,717 square feet (from the
subdivision plat) divided by 43,560 (square feet in an acre) equals 0.5444674 acres. The
correct square footage indicated in this section by Staff was obtained from the recorded
subdivision plat, filed at Davis Count, accessed online, See Attachment H.

Appeal Item IV

The following text in italics below is copied from the appeal:

V. The Structure violates the setback requirements described in BCLC § 14-
4-105(])(1)(b).

Section 14-4-105(])(1)(b) provides that an accessory structure "shall meet the
following:"

An accessory structure shall meet all of the setbacks of a primary structure, or
it shall be located behind the rear building line of a primary structure, and
shall be setback at least three (3) feet from a rear or interior side property line,
and at least twenty (20) feet from a street side yard property line. Id. (emphasis
added).

First, the Structure is located in the side yard of the Noncompliant Property and
is set back 3 feet from the Noncompliant Property's north side yard and approximately
4 feet from the Property's rear yard. Thus the Structure does not comply with the
setback requirements of a primary structure. See BCLC § 14-4-105(C) (primary
structure must be set back a minimum of 8 feet from a side yard); BCLC § 14-4-105(H)
(primary structure must be setback a minimum of 20 feet from the rear yard).

Second, the Structure is not "located behind the rear building line of the
primary structure.” BCLC § 14-4-105(])(1)(b). Section 14-3-103(58) defines "Building
Line" to mean: "A line parallel to the front lot line and at a distance therefrom equal to
the required depth of front yard for the zone in which the lot is located and extending
across the whole width of the lot." In a Residential Zone, the front building line is equal
to the front setback line, or 25 feet from the front lot line and then extending across
the whole width of the lot. BCLC § 14-4-105(A). Therefore, the "rear building line" is
equal to the rear setback line, or 20 feet from the rear lot line and then extending
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across the whole width of the lot. Indeed, the Planning and Zoning Department
confirmed this fact and that the rear "facade” of the primary structure is not the rear
building line.7

The front of the primary structure on the Noncompliant Property faces east
onto 150 East. Thus, the rear yard is on the opposite side (west side) of the primary
structure. A "Rear Yard" is defined as: "A space in the same lot with a building,
between the rear line of the building and the rear lot line and extending the full width
of the lot." BCLC § 14-3-103(327) (emphasis added). Attached hereto as Exhibit 1 is a
map of the Noncompliant Property produced using Google Earth's measurement tool.
The shaded area depicts the rear building line and the area that accessory structures
are permitted to be located under BCLC § 14-4-105(])(1)(b). A cursory review of this
map and the photographs of the Structure clearly shows that the Structure is not
behind the rear building line.

Accordingly, the Structure is contrary to law (BCLC § 14-4-105(J)(1)(b)) and is
therefore illegal. Thus, the City's application of BCLC § 14-4-105(])(1)(b) and its
decision not to enforce that ordinance cannot be upheld under Utah Code Ann. § 10-
9a801(b). Appellants request that the Appeal Authority reverse the City's land use
decision and order it to strictly enforce BCLC § 14-4-105(])(1)(b)).

City’s Response to Appeal Item [V:

In reviewing Bountiful City Land Use Code § 14-4-105(])(1)(b) an accessory structure must
either meet all of the setbacks of a primary structures consisting of an minimum front yard
setback of 25 feet, rear yard setback of 20 feet, and side yard setback of 8 feet; or if located
behind the rear building line of a primary structure, it would need to meet the rear/side
setbacks of a minimum of three feet (3’). While this specific section (3’ setback) of the Code
would make logical sense to a typical block lot (having four sides and of a rectangular
nature) there are always challenges with more irregular lots (having more than four sides
at different angles), which the subject site falls under. The subject site has six (6) sides
comprising of various irregular angles. The existing single-family dwelling is sited towards
the south of the lot, and the site has a down-slope. This is a direct result of the irregularity
of the lot with the angled rear property line specifically from the middle (of the rear line)

towards the north.

In reviewing the approved building permit including its corresponding site plan, Staff did
not err in applying the current Code and the permit was properly issued.

Planning Staff recognizes that most of the accessory structure is indeed exposed from the
street, and finds that if a draconian interpretation would have been made, it would have

Bountiful City - Administrative Law Judge Packet Page 8 of 46
July 8, 2020



forced the property owner to place their accessory structure, hypothetically building a 60’
by 40’ footprint, within the building envelope (meeting all standard setbacks) placing it
much closer to the street, at 25’ from the front, and having a more significant impact on the
neighborhood based on the proximity to the street and the permitted height, which would
be perceived as a taller structure based on the current topography of the site.

Appellants’ Appeal Item V
The following text in italics below is copied from the appeal:

V. Other suspected violations of the BCLC.

Appellants suspect that other violations of the BCLC exist related to the
Structure and are investigating these issues with Planning and Zoning Department. If
required, Appellants will submit a separate appeal on these issues.

First, BCLC § 14-4-109(A) provides that "[i]n the (R) Zone, all structures,
including accessory structures, and all impervious surfaces such as driveways,
sidewalks, patios, parking areas, sports courts and pools shall not cover a total of more
than sixty percent (60%) of the area of the lot or parcel of land." Because Appellants
were denied access to the subject permit application, they are unaware of the total
foot print of the primary structure, driveways, and patios on the Noncompliant
Property. But given that it appears that the owners of the Noncompliant Property
intend to construct a second driveway in connection with the Structure, it appears that

more than 60% of the Noncompliant Property is covered by "structures" in violation of
BCLC § 14-4-109(A).

Second, the side walls of an accessory structure shall not exceed 15 feet from
the ground and the height of an accessory structure shall not exceed 20 feet from the
ground. BCLC § 14-4-105(])(2)(j)- (k). A visual review of the Structure walls and height
leads Appellants to believe that this ordinance has been violated.

City’s Response to Appeal Item V.

Utah Code Municipal Land Use, Development, and Management Act (LUDMA) § 10-9a-705
indicates that “[T]he appellant has the burden of proving that the land use authority erred.”
Furthermore, Bountiful City Land Use Code § 14-2-108(B), see City’s Response to Appeal
Item I section of this staff report, indicates that “/T]he appeal must be in writing and
specifically allege that there is an error in an order, requirement, decision or determination
by the Land Use Authority.” (Underline added for emphasis).
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As discussed above, any plans, site plans, elevations, documents, etc., that are stamped by a
design professional, including a professional engineer, structural engineer, and/or
architect, etc., are protected. The City is only able to release such stamped documents once
written permission is received by the City authorizing the release of documents by that
design professional.

The Appellants failed to specifically indicate how the City erred in interpreting Bountiful
City’s regulations regarding permissible lot coverage (Bountiful City Land Use Code § 14-4-
109(A)) as no information was provided other than citing a code reference. Furthermore, a
letter was provided by the property owner’s Professional Engineer which indicates
compliance with the permissible lot coverage regulations. See Attachment F.

The Appellants failed to specifically indicate how the City erred in interpreting Bountiful
City’s regulations regarding height and use/design for vehicle parking (Bountiful City Land
Use Code § 14-4-105(]J)(2)(j)-(k)) as no information was provided other than indicating
that “A visual review of the Structure walls and height leads Appellants to believe that this
ordinance has been violated.” An appeal cannot be based on a visual review by a third party
without any information and data and a belief that the ordinance is not met based on mere
suspicion. Specificity needs to be submitted with an appeal; furthermore, the Appellants
cited an incorrect reference. Subsection 2 under Accessory Structure, Conditional Use was
cited instead of the corresponding reference of subsection 1 under Accessory Structure,
Permitted Use.

Bountiful City Land Use Code § 14-4-105(])(1)(i)-(k) under Accessory Structures,
Permitted Use indicates the following:

i. The sidewall of an accessory structure shall not exceed fifteen (15) feet in
height, as measured from the average slope of the ground to the point where
the undersides of the eaves connect to the top of the sidewall. For a flat or
mansard roof, the sidewall shall be measured from the average slope of the
ground to the highest point of the roof, including any coping, parapet, or
similar feature.

The height of an accessory structure shall not exceed twenty (20) feet.

—

k. Accessory structures used or designed for vehicle parking shall be connected
to the street by a paved driveway

The submitted elevation plans stamped and signed by a professional structural engineer
indicates that the highest point of the roof, middle of the structure would be seventeen feet
(17’) from grade while the sidewalls are shown at fourteen-and-a-half feet (14%2").
Bountiful City Land Use Code § 14-3-102 (257) indicates that the Roof, Highest Point is the
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“Im]ean level between the eves and the ridge for a gable, hip, or gambrel roof.
Hypothetically, this building could be twenty-five (25’) tall at the middle and fifteen feet
(15’) tall at the edges (sidewall) and be in compliance with the Land Use Code.

The building has not yet received occupancy or final inspection as the property owner is
still working on the structure and the site has not yet been graded to its final form. Prior to
and after the submitted appeal, Planning Dept. Staff has inspected the site, and verified the
plans, and the accessory structure currently being constructed, are in compliance with
applicable codes, etc.

Above, photograph taken by the Planning Dept. on July 2, 2020.

The above photographs shows the bottom portion of the structure with a tape measure
attached from the top of the installed gutter on the roof to the bottom of the structure on
the northeast corner. Site grading of the site has not yet been completed as the property
owner is still working on the project. Currently the tape measurement indicates that the
property owner is able to comply with the fifteen foot (15’) maximum restriction on the
sidewalls of the accessory structure, as indicated in the Code. A graphic representation
identified on the Bountiful City Land Use Code as Figure 3-1 further clarified how height is
measured:
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HIGHEST POINT -

THE COPING ON A FLAT ROOF, THE
DECK OF A MANSARD ROOF, OR THE
MEAN LEVEL BETWEEN THE EVES
AND RIDGE FOR GABLE, HIP, OR
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”%'C /\\

T A\

SECOND STORY

1 BUILDING
1 HEIGHT

FIRST STORY

l AVERAGE FINISHED

! /~ GRADE

BASEMENT
FINISHED GRADE

.

SUB-BASEMENT

'

FIGURE 3-1

Above, Figure 3-1 found on page 3-29 of the Bountiful City Land Use Code.

Staff will continue to ensure that the project meets applicable Codes through the standard
inspection process handled by the Building Official and Building Inspector prior to final
occupancy and/or final inspection.

Recommendation/Order

The City requests and recommends that the Administrative Law Judge affirm the decision
of the Bountiful City Planning Department and deny the appeal.

Attachments
A. Submitted Appeal
City’s Official Building Permit and Application Form
Building Permit Elevations
Building Permit Foundation Plan
Building Permit Site Plan
Engineer’s Letter regarding Open Space

mmoow
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G. Bountiful City Land Use Code § 14-4-105(J) Accessory Structure, Primary Use
Required
H. The Pines at North Canyon (2013) Subdivision Plat
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Attachment A - Submitted Appeal
Page 2

to build an accessory structure on the Noncompliant Property (the “Structure”). It was
not until May 7, 2020 that the Appellants noticed walls on the Structure being erected.
At that point, Appellants began to realize just how large the Structure was going to be
and how close it was to the Appellant’s Property. Appellants thereafter visited the office
of the Planning and Zoning Department on May 11 and May 12 to obtain information
related to the Structure.? During their meetings with City officials, Appellants informed
them of the following -possible violations of the BCLC and requested that the violations
be immediately remediated:

1. The total footprint of the Structure was greater than 10% of the total

footprint of the Noncompliant Property in violation of BCLC § 14-4-
105(J)(1)(a);

2. The Structure did not comply with the setback requirements described in
BCLC § 14-4-105(J)(1)(a);

As of May 13, 2020, work on the Structure had ceased. Thereafter on May 14,
2020, Francisco Astorga, Director of Planning and Economic Development, responded
in writing to Appellants’ concern regarding the setback violations requests in writing.3
Mr. Astorga responded as follows:

In reviewing the approved permit including its corresponding site plan,
Staff did not err in applying the current Code and the permit was properly
issued. The 3’ setback Code focuses on a rear building line and not a rear
building fagade line, which identifies the area where most of the accessory
structure is over a rear yard setback. This is a direct result of the
irregularity of the lot with the angled rear property line specifically from the
middle (of the rear line) towards the north.

On May 18, 2020, Appellants visited the office of the Planning and Zoning
Department to obtain a copy of the subject building permit and the application. The
Department released a copy of the permit to Appellants (the “Permit”), but refused to
release any other information or documents.# However, the Permit provides no

information regarding the dimensions of the Structure or the location of the Structure on
the Noncompliant Property.

2. 0n May 12, 2020, other neighbors in the area attended the City Council meeting to
comment and ask questions about the new Structure.

3 A copy of the City’s response is attached hereto as Exhibit 3.
4 Permit, attached as Exhibit 4.

{01694634-1 }
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Attachment A - Submitted Appeal
Page 3

I Standing and timeliness.

First, Appellants have standing to bring this appeal because they are affected by
the application and interpretation of a land use ordinance by the City’s land use
authority given their proximity to the Noncompliant Property. See BCLC § 14-2-108(A);
Utah Code Ann. § 10-9a-703(1). Second, the Appellants did not have the necessary
facts that form the basis of their appeal until May 7, 2020. Thereafter, they acted
diligently to inquire further about the dimensions and exact location of the Structure on
the Noncompliant Property. Then on May 14, 2020, the City issued a written decision
interpreting sections of the BCLC and informing Appellants that it would not enforce the
BCLC. Accordingly, this appeal is timely under BCLC § 14-2-108 (“any person
adversely affected by a Land Use Authority’s decision administering or interpreting a
land use ordinance, code or ruling on a request for a variance may, within fourteen
calendar days of the written decision. . . .")

il. Standard of review.

A land use decision is to be upheld unless the decision is “arbitrary and
capricious” or “illegal.” Utah Code Ann. § 10-9a-801(b). A decision is illegal if it is
“(A) based on an incorrect interpretation of a land use regulation; or (B) contrary to law.”
Utah Code Ann. § 10-9a-801(c)(ii).

“A municipality is bound by the terms and standards of applicable land use
ordinances and shall comply with mandatory provisions of those ordinances.” U.C.A.
10-9a-509(2) (emphasis added). When a city’s ordinance employs the word “shall,” the
city’s compliance with the ordinance is “mandatory” and “the [c]ity [is] not entitled to
disregard its mandatory ordinances.” Springville Citizens for a Better Cmty. v. City of
Springville, 1999 UT 25, q[1] 27-30, 979 P.2d 332 (“Municipal zoning authorities are
bound by the terms and standards of applicable zoning ordinances and are not at liberty
to make land use decisions in derogation thereo.”)

Accordingly, the “land use authority’s interpretation and application of the plain
meaning of land use regulations” is reviewed for “correctness” (Utah Code Ann. § 10-
9a-707) and a city’s interpretation and application of an ordinance is entitled to no
deference. Outfront Media, LLC v. Salt Lake City Corp., 2017 UT 74, 416 P.3d 389.

.  The footprint of the Structure is greater than 10% of the total size of the
Noncompliant Property in violation of BCLC § 14-4-105(J)(1)(a).

The Structure is an “Accessory Structure” as defined by BCLC § 14-4-105(J).
That Section provides that an accessory structure “shall meet the following:” “The total
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the whole width of the lot.” In a Residential Zone, the front building line is equal to the
front setback line, or 25 feet from the front lot line and then extending across the whole
width of the lot. BCLC § 14-4-105(A). Therefore, the “rear building line” is equal to the
rear setback line, or 20 feet from the rear lot line and then extending across the whole
width of the lot. Indeed, the Planning and Zoning Department confirmed this fact and
that the rear “fagade” of the primary structure is not the rear building line.”

The front of the primary structure on the Noncompliant Property faces east onto
150 East. Thus, the rear yard is on the opposite side (west side) of the primary
structure. A “Rear Yard” is defined as: “A space in the same lot with a building,
between the rear line of the building and the rear lot line and extending the full width
of the lot” BCLC § 14-3-103(327) (emphasis added). Attached hereto as Exhibit 1 is a
map of the Noncompliant Property produced using Google Earth’'s measurement tool.
The shaded area depicts the rear building line and the area that accessory structures
are permitted to be located under BCLC § 14-4-105(J)(1)(b). A cursory review of this

map and the photographs of the Structure clearly shows that the Structure is not behind
the rear building line.

Accordingly, the Structure is contrary to law (BCLC § 14-4-105(J)(1)(b)) and is
therefore illegal. Thus, the City’s application of BCLC § 14-4-105(J)(1)(b) and its
decision not to enforce that ordinance cannot be upheld under Utah Code Ann. § 10-9a-
801(b). Appellants request that the Appeal Authority reverse the City’s land use
decision and order it to strictly enforce BCLC § 14-4-105(J)(1)(b)).

V. Other suspected violations of the BCLC.

Appellants suspect that other violations of the BCLC exist related to the Structure
and are investigating these issues with Planning and Zoning Department. If required,
Appellants will submit a separate appeal on these issues.

First, BCLC § 14-4-109(A) provides that “[iln the (R) Zone, all structures,
including accessory structures, and all impervious surfaces such as driveways,
sidewalks, patios, parking areas, sports courts and pools shall not cover a total of more
than sixty percent (60%) of the area of the lot or parcel of land.” Because Appellants
were denied access to the subject permit application, they are unaware of the total foot
print of the primary structure, driveways, and patios on the Noncompliant Property. But
given that it appears that the owners of the Noncompliant Property intend to construct a
second driveway in connection with the Structure, it appears that more than 60% of the
Noncompliant Property is covered by “structures” in violation of BCLC § 14-4-109(A).

" City's Response, Ex. 4. Even if the “rear building line” was the fagade of a primary

structure, the primary structure on the Noncompliant Property is approximately 20 feet
from the rear lot line.

{01694634-1 } .
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Second, the side walls of an accessory structure shall not exceed 15 feet from
the ground and the height of an accessory structure shall not exceed 20 feet from the
ground. BCLC § 14-4-105(J)(2)(j)-(k). A visual review of the Structure walls and height
leads Appellants to believe that this ordinance has been violated.

VI. Request for hearing.

Appellants request a hearing on these issues pursuant to BCLC § 14-2-108(C).

CLYDE SNOW & SESSIONS

/s/Timothy R. Pack
Timothy R. Pack
Attorneys for Appellants

| declare under criminal penalty of the State of Utah that the foregoing factual

background is true and correct to the best of my knowledge.

fs/Emily Christiansen (signed with permission) /s/Ryan Tingey (signed with permission)
Emily Christiansen Ryan Tingey
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final grade in most of the site has not yet been established as final completion.

The Code does not provide specific direction regarding building material and aesthetics for
accessory structures, only indicating it should be built to IBC (International Building Code)
standards. The building permit was approved on March 17, 2020. Building permits do not
require public input.

Please reach out if we can answer any other questions you might have about this permit. The
Planning Department handles the zoning component of the project (uses, density, setbacks,
height, parking, access, etc.) while the building official/inspector, a division of the Engineering
Dept., oversees compliance with applicable building codes, issuance of the permit, and any
applicable components of the building permit process.

Respectfully,

Francisco Astorga, AICP | Director of Planning and Economic Development

Bountiful City | 796-Seuth—106-Fast temporary address: 150 North Main Street, Suite 103,
Bountiful, Utah 84010

801.298.6190 | fastorga@bountifulutah.gov

LJ
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Attachment G - Bountiful City Land Use Code § 14-4-105(J) Accessory Structure, Primary Use Required

A. Front Yard — Each lot or parcel shall have a front yard setback of not less than twenty-
five (25) feet from the front lot line. Except for corner lots, where the elevation of the
ground differs ten (10) feet or more from the curb level, as measured at a point fifty (50)
feet from the front lot line and midway between the side lot lines, said front yard setback
may be reduced to twenty (20) feet.

B. Side Yard; Interior Lot — Each interior lot or parcel of land shall have two (2) side yards
as indicated below for the sub-zone in which the lot or parcel is located:

Subzone Minimum Side Yard (ft) Total Combined (ft)
R-3, R-4, R-1 8 16
R-F 8 20
C. Side Yard; Corner Lot — On each corner lot or parcel of land, the side yard setback

contiguous to the street shall not be less than twenty (20) feet, and shall not be paved or
used for vehicle parking, except for a legally constructed driveway or parking area. The
interior side yard setback shall be the same as the side yard setback for an interior lot.
The twenty (20) foot street side yard extends from the minimum front yard setback to the
rear property line.

D. Side Yard; Flag Lot — A flag lot shall have a minimum side yard setback equal to the
minimum required rear yard setback.

E. Side Yard; Deep Setback — Any home that is located more than one hundred (100) feet
from the front property line shall have a minimum side yard setback equal to the
minimum required rear yard setback.

F. Side Yard; Driveway — When used for vehicle access to a garage, carport, or parking
area in the rear yard, an interior side yard setback shall include at least eight (8) feet of
unobstructed paved surface exclusive of window wells, stairs, door stoops, chimneys
and other obstructions. Vehicle access to rear yards shall be in accordance with the
minimum dimensions shown on Figure 14-4-1.

G. Side Yard; Accessory Structure — No accessory structures shall be allowed in any
required side yard setback.

H. Rear Yard — Each lot or parcel shall have a rear yard setback of not less than twenty
(20) feet.

l. Rear Yard; Irreqular Lot — On any lot which is not generally rectangular in shape, the
required minimum rear yard setback may be an average of the distances measured from
the rear corners of the main building directly to the rear property line(s). However, at no
point may the main building be closer than fifteen (15) feet to the rear property line(s).

J. Accessory Structure, Primary Use Required — An accessory structure shall not be
permitted on any lot or parcel of land unless a primary structure is first constructed on
the site. If the primary structure is removed and not immediately replaced, any accessory
structure must also be removed. A lot or parcel shall not be subdivided such that an
accessory structure is located on a lot or parcel without a primary structure.

4-6
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Attachment G - Bountiful City Land Use Code § 14-4-105(J) Accessory Structure, Primary Use Required

1. Accessory Structure, Permitted Use — An accessory structure allowed as a

permitted use shall meet all of the following:

a.

The total footprint of any and all accessory structures shall not exceed ten
percent (10%) of the entire lot or parcel area, and no lot or parcel shall be
reduced in area after the construction of an accessory building, such that
it is in violation of this provision.

An accessory structure shall meet all of the setbacks of a primary
structure, or it shall be located behind the rear building line of a primary
structure, and shall be setback at least three (3) feet from a rear or
interior side property line, and at least twenty (20) feet from a street side
yard property line.

An accessory structure shall be located at least five (5) feet from a
primary structure, including eaves, bay windows, chimneys and any other
protrusion on either the accessory building or the primary structure.

No part of an accessory structure, excluding the eaves, shall be closer
than twelve (12) feet to any primary dwelling on an adjacent property.

The eaves of an accessory structure shall be setback at least one (1) foot
from any property line.

An accessory structure shall be designed and constructed so as to
prevent roof runoff from impacting an adjacent property.

An accessory structure shall meet all applicable provisions of the
International Building Code.

An accessory structure shall not encroach on any easements, recorded or
otherwise.

The sidewall of an accessory structure shall not exceed fifteen (15) feet in
height, as measured from the average slope of the ground to the point
where the undersides of the eaves connect to the top of the sidewall. For
a flat or mansard roof, the sidewall shall be measured from the average
slope of the ground to the highest point of the roof, including any coping,
parapet or similar feature.

The height of an accessory structure shall not exceed twenty (20) feet.

Accessory structures used or designed for vehicle parking shall be
connected to the street by a paved driveway.

2. Accessory Structure, Conditional Use — An accessory structure may be allowed

as a conditional use in accordance with the following:

a. The approval body shall consider the following when reviewing the
proposed accessory structure:
4-7
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