BOUNTIFUL CITY
ADMINISTRATIVE LAW JUDGE APPEAL
Thursday, January 30, 2020
6:30 p.m.

NOTICE IS HEREBY GIVEN that the Bountiful City Appeal Authority will hold a meeting in
the Conference at South Davis Metro Fire Station, 255 S 100 W, Bountiful, Utah,
84010, at the time and on the date given above. The public is invited. Persons who are disabled
as defined by the American with Disabilities Act may request an accommodation by contacting
the Bountiful Planning Office at 298-6190. Notification at least 24 hours prior to the meeting
would be appreciated.

1. Welcome and Introductions.
2. Consider an appeal of a decision by the Administrative Committee denying a

Conditional Use Permit to allow for an attached Accessory Dwelling Unit at 1253
Northridge Drive, Larry Simper, applicant representative.

Tt

Francisco &{torga, Planning Director
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Appeal Staff Report

Subject: Appeal of Denied Conditional Use Permit for
an Accessory Dwelling Unit

Address: 1253 Northridge Drive

Author: Francisco Astorga, AICP

Date: January 30, 2020

Summary of City’s Request and Recommendations
Staff recommends that the Administrative Law Judge affirm the decision of the Bountiful
City Administrative Committee and Planning Director.

Description

Appellant (Applicant): Adam Kerr represented by Larry Simper

Location: 1253 Northridge Drive

Zoning: Single-Family Residential subzone R-3

Reason for Review: The Appeal Authority for Bountiful City consists of an
Administrative Law Judge. The Appeal Authority hears and
decide appeals from decisions interpreting and applying land
use ordinances.

Background

On September 23, 2019 the Bountiful City Administrative Committee conditionally
approved a Conditional Use Permit (CUP) for an Accessory Dwelling Unit (ADU) located at
1253 Northridge Drive, submitted by the property’s Contract Purchaser, Adam Kerr. The
CUP Application was filed with the proper documentation authorizing Larry Simper as the
Applicant’s representative.

Bountiful City Land Use Code defines an Accessory Dwelling Unit (also “Accessory In-Law
Apartment”) as “a self-contained dwelling unit within an owner occupied single-family
residence or located on an owner occupied property that is either incorporated within the
single-family residence or in a detached building which maintains complete independent
living facilities for one or more persons, including permanent provisions for living, sleeping,
eating, cooking and sanitation including a separate kitchen and/or laundry facilities.”

The approved CUP included the following Conditions of Approval (COA):

1. The owner(s) of the property, or contract purchaser, must continually occupy the
primary residence or the ADU.

2. The property is to be used only as a single-family use and shall be subject to a deed
restriction.

3. There shall be no separate utility service connections. The applicant shall allow staff
to verify that this condition is met by checking City and by inspecting the site.

4. The ADU shall meet all the criteria in 14-14-124 of the City Land Use Ordinance.
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5. The Conditional Use Permit (CUP) is solely for this property and is non-transferable.
6. Staff to verify that square footage is accurate through a site inspection.

On December 3, 2019 Bountiful City Administrative Committee Chair and Planning Director
denied the CUP due to the Applicant’s inability to comply with COA #6 (Per Bountiful City
Land Use Code § 14-14(D)(1)): An attached Accessory Dwelling Unit shall be deemed
unlawful and shall not be occupied unless all of the following criteria are met:
1. Shall not occupy more than forty percent (40%) of the total floor area square
footage of the primary dwelling structure.

On December 17, 2019 Bountiful City Planning Department received an appeal of the
denied action from Adam Kerr, with documentation authorizing Larry Simper to act as the
Applicant’s representative for the appeal.

Timeline
The following timeline represents events related to the property and the ADU:

Date Event Result

5/28/2019 | Received complaint letter from neighbor Opened case # 30-2019
identifying a potential unpermitted duplex
on site

5/28/2019 | Sent certified letter to Property Owner (LGI | No response
Properties LLC) to investigate

6/17/2019 | Spoke with neighbor over the phone.
Indicated the unit has been rented.

6/17/2019 | Sent another certified letter to Property No response
Owner to investigate

7/29/2019 | Sent two (2) final letters (certified and No response
regular mail)

8/26/2019 | Left voicemail message for Larry Simper

8/28/2019 | Larry Simper came to Planning Counter Discussed ADU CUP

9/10/2019 | Received ADU CUP Application Reviewed application,
prepared staff report, and
public notices.

9/23/2019 | Larry Simper appeared before CUP was approved with six
Administrative Committee (6) conditions
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10/1/2019 | Staff inspection of property

10/3/19 Larry Simper sent updated floor plan.

10/15/2019 | Staff e-mail to Larry Simper

10/31/2019 | Staff inspection of property

11/26/2019 | Staff called Larry Simper regarding denial

12/1/2019 | Larry Simper emailed Staff Questions about denial

12/03/2019 | Staff sent formal denial letter via e-mail and | Formal denial letter
certified letters

Analysis
Appeal Background (clarification is required on the following points made on the
background section of the submitted appeal):

e The Appellant indicates that the house was built in the 1980’s as a two-story single-
family home with a mother-in-law apartment. The Appellant (Applicant) has failed
to submit any evidence showing the approval of this mother-in-law apartment. City
records do not reflect mother-in-law apartment approval. If a mother-in-law
apartment was approved, the Applicant would not have sought approval of an ADU.

e The Appellant indicates that the current owner has made no changes to the interior
to accommodate the ADU; however, Larry Simper indicated verbally to Staff that
they have blocked off the staircase connecting the upper (main) level and the lower
level by extending the floor of the main level so that the existing stairs are no longer
accessible from the lower level, which was completed without any permits.

e As demonstrated on the Staff Report timeline, the Appellant has been operating an
ADU without approval since at least May of 2019.

Appellant’s Point I - PLANNING DIRECTOR ERRED BY HAVING THE CUP APPLICATION FOR
ADU RVIEWED BY ADMINISTRATIVE COMMITTEE AND DECIDED IN SECRET, RATHER THAN
BY QUORUM OF THE PLANNING COMMISSION AS REQUIRED

City’s Response to Appellant’s Point I:

City Records show that ADUs (also known as “Accessory In-Law Apartment”, per the
definition of ADU) have been reviewed and approved by the Administrative Committee
since its establishment in August 2005. Land Use Code § 14-2-104(D)(5) indicates that the
Administrative Committee has the power and duty to review and decide those matters
designated by the City Council or Planning Commission. CUPs for ADUs have been
historically designated as such. Since 2005 Bountiful City has reviewed 53 ADU
applications, all handled by the Administrative Committee. Furthermore, Bountiful City
responded on the CUP application filed by the Applicant (now Appellant) to be reviewed by
the Administrative Committee, as marked on the submitted application form.
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This CUP for the ADU was approved with conditions by the Administrative Committee on
September 23, 2019. After a CUP for an ADU is approved by the Administrative Committee,
Bountiful City has traditionally placed the item on a following Administrative Committee’s
agenda and approved the item in written form. This approval in written form is a formality
not required in the Land Use Code, as it is not specified anywhere as such. Due to the
specific conditions of approval from September 23, 2019, staff continued the traditional in
written form approval as conditions were not yet met, in hopes that the Applicant would
indeed be able to comply with the current Code.

When the inspections were concluded, there was no alleged “secret meeting”. The proposal
simply did not meet the Code, as specified as a condition of approval; and therefore, the
application was denied. When it is determined an application does not meet conditions of
approval it’s standard to notify the Applicant of the denial. Bountiful City Land Use Code
§14-1-109 empowers and authorizes the Planning Director to perform inspections to
determine compliance with the Code.

14-1-110 INSPECTION The Chief Building Inspector, Planning Director, and
City Engineer, or their authorized representatives, are hereby authorized to
inspect or cause to be inspected, all buildings and structures in the course of
construction, modification, or repair, and to inspect land uses to determine
compliance with the provisions of this Title. Said persons are authorized to
enter upon private property at reasonable times and/or after reasonable
notice has been given to the property owner or occupant.

The Planning Director merely acted pursuant to the authority bestowed upon him when he
conducted the inspection. Additionally, the inspection was also a requirement of the
Administrative Committee’s conditional approval. Confirmation of compliance is then an
administrative act that is performed by Staff, in this case the Planning Director.

14-1-113 FINAL DECISIONS AND APPEALS

A. A “final decision” is “rendered” when a vote is taken on the merits of the
proposal by the Administrative Committee, Planning Commission, or City
Council, or when an administrative decision is issued in written form by
the Planning Director or other City official.

Appellant’s Point II, III, & IV:

Point Il - PC STAFF FAILED TO PERMFORM APPROPRIATE DETERMINATION OF
COMPLIANCE AND FAILED TO ALLOW FOR IMPOSITION OF REASONABLE
CONDITIONS TO COMPLY
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Point III PC STAFF FAILED TO MEASURE THE PROPERTY AND ADU LIVING AREAS TO
VERIFY SQUARE FOOTAGE COMPLIANCE AS STATED ON THE RECORD

Point IV - THE DIRECTOR’S LETTER OF DENIAL WAS ENTIRELY BASED ON
INCORRECT ASSUMPTIONS WITH NO VALIDATION METRICS SUPPORTING AN
ERRONEOUS CONCLUSION

City’s Response to Appellant’s Point II, III, & IV:

A hearing was held. Reasonable conditions were imposed by the Administrative
Committee. Staff was directed to confirm those conditions, including square footage. The
application and structure were not in compliance with the conditions and the Code. The
Applicant/Appellant does not simply get a “second bite of the apple” or an additional set of
“reasonable conditions” when he was found to not be in compliance.

It was unnecessary for Staff to perform a room-by-room measurement of the separate units
because they consist of nearly identical square footage because the structure is a rambler
style home and the only difference between the upper and lower level square footage is
small cantilevers on the upper floor. The cantilevers are nowhere near sufficient to meet
the 60/40 requirement for ADU.

As coordinated with the Applicant, Staff conducted site inspections of the site on October 1,
2019 and on October 31, 2019 to confirm compliance with conditions of approval
regarding condition of approval no. 6. Staff inspections revealed that that the proposal
was not in compliance with Bountiful City Land Use Code § 14-14-(D)(1) which states:

An attached accessory dwelling unit shall be deemed unlawful and shall not be
occupied unless all of the following criteria are met:
1. Shall not occupy more than forty percent (40%) of the total floor area
square footage of the primary dwelling structure.

The proposal was not in compliance with the provision above as the footprint of the main
level consisting of the principal unit, is essentially the same, as the footprint of the lower
level, consisting of the proposed ADU. The only exceptions are some small bay
windows/cantilevered areas that are located on the main level/principal unit that don’t
add up to 60% of the total floor area square footage.

Based on the original floor plan submitted by the Applicant (Appellant) to the City, Staff

concluded that the application met the forty percent (40%) standard, which is why the Staff
recommended approval to the Committee. See Diagram 1, below.
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Diagram 1, original floor plan

During the Public Hearing, neighbors indicated that the submitted floor plan did not
accurately depict the built structure, specifically on the northeast corner of the house (top
left corner of diagram 1), which affected the area of the ADU. During the first inspection,
Staff discovered that the submitted floor plan (diagram 1) was inaccurate. On October 3,
2019 the Applicant submitted an updated floor plan, see diagram 2, below.

Diagram 2, updated ADU floor plan
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The difference between the submitted original floor plan (diagram 1) presented to the
Administrative Committed and the updated floor plan (diagram 2), include the following:

1. Layout/size of the bonus room and laundry room. During the inspections Staff
determined that the layout of these two (2) rooms on the updated floor plan reflects
existing conditions.

2. Label and use of the second bedroom. The original floor plan counted/utilized this
second bedroom. The updated floor plan labeled this entire bedroom as “Not
Occupied (Locked/Secured)” as the Applicant made the claim that this was not part of
the requested ADU. When Staff inspected the site, this room was being utilized as
storage.

3. Amendment of the size of each room. The size of the kitchen, dining area, master
bath, bathroom-2, and bonus room were amended. All these rooms decreased in
size from what was shown on the original floor plan.

Although the update floor plan does not count the second bedroom (item 2 above), based
on the deadbolt placed on the door, Staff considered this area as part of the ADU. The
bedroom’s deadbolt can easily be replaced with a standard bedroom door handle, a key can
be left in the deadbolt, or the door can be left unlocked. Most importantly, the bedroom is
not contiguous to the principal unit nor is it accessible to the principal unit without passing
through the ADU. Also, the updated floor plan does not count the portion of the laundry
room delineating the “Unfinished Area” from the rest of that same room. Staff considered
this area as part of the ADU.

As confirmed by the site inspections the footprint of the principal unit (main level) and the
footprint of the accessory dwelling unit (lower level) are essentially the same. The main
level is built on top of the lower level. The only exception includes the 2 car garage, which
is on the main level, and the small bay windows/cantilevered areas. The application was
denied as it did not meet the Code, as required by the Conditions of Approval as Staff found
that the bedroom labeled as “Not Occupied (Locked/Secured)” as well as the remaining
portion of the laundry area labeled as “Unfinished Area” could not be counted as part of the
principal unit. The CUP Application for the ADU did not meet the current Ordinance,
specifically § 14-14-(D)(1); therefore, the application was denied.

Bountiful City’s Land Use Code definition of Floor Area is found below:

The sum of the areas of one or several floors of a building, including areas used for
human occupancy in basements, attics and penthouses, as measured from the
exterior face of walls. It does not include cellars, unenclosed porches, or attics not
used for human occupancy, or any floor space in accessory buildings or in the
principal building intended and designed for the parking of motor vehicles in order
to meet the parking requirements of this Ordinance, or any such floor space
intended and designed for accessory heating and ventilating equipment. It shall
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include the horizontal area at each floor level devoted to stairwells and elevator
shafts (underline and color text added).

In determining the size of an ADU to compare it to the total floor area square footage, the
definition of floor area includes the sum of the areas of one or several floors of a
building, including areas used for human occupancy in basements, attics and
penthouses, as measured from the exterior face of walls...It shall include the horizontal
area at each floor level devoted to stairwells and elevator shafts (all in black font from
the definition).

In determining the size of an ADU to compare it to the total floor area square footage, the
definition of excludes (It does not include...) cellars, unenclosed porches, or attics not
used for human occupancy, or any floor space in accessory buildings or in the

principal building intended and designed for the parking of motor vehicles in order
to meet the parking requirements of this Ordinance, or any such floor space
intended and designed for accessory heating and ventilating equipment.

The only floor area exclusion applied, per the Bountiful City definition of floor area, is the
garage (floor space intended and designed for the parking of motor vehicles) and the utility
room (floor space intended and designed for accessory heating and ventilating equipment).
All other areas count, except for listed exclusions, as floor area. Based on the location and
only access of the second bedroom (disputed by the Applicant as not part of the ADU) and
the entire laundry area (also not part of the ADU), not just the area housing the
washer/dryer, but the entire room; as shown on the updated floor plan, Staff counted both
of these rooms as part of the ADU.

Staff did not measure each room because it was unnecessary. As previously stated, with
the exception of some very small cantilevered areas upstairs, the square footage is almost
identical on the top as it is on the bottom level.

Appellant’s Point V - PCSTAFF ALLOWED A FENCE TO BE BUILT BETWEEN PROPERTIES
WITHOUT MITIGATION IN IGNORANCE TO COMMON LAW ACQUIESCENCE

City’s Response to Appellant’s Point V:

During the September 23, 2019 meeting, the Administrative Committed discussed the
possibility of placing a fence between the subject site and the site to the west as part of a
mitigating factor of the ADU, but that ultimately was not part of any of the conditions of
approval. Fences that are six feet (6’) tall do not require a building permit by the City. Staff
was not made aware of the placement and location of the fence along the west property
line. A property line dispute of a fence between neighboring properties is a civil matter
where the City does not get involved and should not be considered as part of this hearing.

Appellant’s Point VI - THE BOUNTIFUL CITY SUPPLEMENTARY DEVELOPMENT STANDARDS
PERTAINING TO ACCESSORY DWELLINGS UNITS, AS CURRENTLY WRITTTEN, MAY VIOLATE
THE CONSTRITUITONAL RIGHTS OF PROPERTY OWNERS

PACKET: Bountiful City, Administrative Law Judge Appeal Page 9 of 146



City’s Response to Appellant’s Point VI:

The Appellant indicates without certainty that the ADU standards may violate
constitutional rights utilizing the terms such as potential problem and possible violations,
which are based on inconclusive scenarios. This point is completely irrelevant to the denial
of the ADU that didn’t meet the Code.

Scenario 1 - All is well.

Scenario 2 - All is well; however, the Appellant criticizes the current standard and
fails to understand the purpose of the accessory component of an ADU, to be clearly
incidental and subordinate in nature; while maintaining the site to have property
ownership presence, and not yet qualify as a two-family dwelling (duplex).
Scenario 3 - All is well; however, the Appellant again fails to understand the
purpose of the accessory component. The Property Owner in this scenario has the
option to leave the house vacant (use it as a second home), rent the house in its
entirety, or sell the house.

Scenario 4 - All is well; however, the Appellant interprets the Code incorrectly in
that the Property Owner would not have the ability to use the entire house. This
assumption is incorrect.

The Utah Legislature has empowered municipalities with broad powers and discretion
regarding the regulation and zoning and each municipality can and does impose such
regulations in distinct ways that fit their individual communities as determined by their
respective legislative bodies. Appropriate regulations regarding accessory dwelling units
fall well within those powers and discretion. Here, the Bountiful City Council has clearly
defined how and when an accessory dwelling unit in Bountiful City is appropriate and what
regulations apply. Additionally, the Appellant fails to even state a basis for which his
constitutional rights “may” have been violated. Given the criticism of the Bountiful City
ADU Land Use Code, scenarios provided, as well as the lack of understanding and incorrect
interpretation of the Bountiful City Land Use Code by the Appellant, this point is irrelevant
and should not be considered. Furthermore, the Appellant should not include codes,
policies, definitions, etc., of other municipalities as they are irrelevant.

Attachments

The Appellant included all exhibits that would have been attached by Staff (below shown in
bold). Staff does not find Appeal Exhibits F, G, and H relevant as the appeal does not
pertain to the Law of Acquiescence; the SLC ADU Handbook should not be referenced in
dealing with an ADU in Bountiful; and specific definitions of floor area from other
jurisdictions found online, Wikipedia, and other sources should not be utilized, specifically
when Bountiful City Land Use Code has an adopted definition of Floor Area (14-3-102
definition no. 121). For the sake of not duplicating documents Staff does not have other
attachments/exhibits that need to be included.
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Attachment 1 - Submitted Appeal with the following exhibits:
Appeal Exhibit A - Administrative Committee Memo dated 09.18.2019
Appeal Exhibit B - Pictures (photographs) of Subject Property
Appeal Exhibit C - Applicant & Planning Director E-mails
Appeal Exhibit D - Denial Letter
Appeal Exhibit E - Admin. Committee Meeting Minutes (09.23.2019 & others)
Appeal Exhibit F - Utah Bar Journal Article - Law of Acquiescence
Appeal Exhibit G - Excerpts from SLC Planning ADU Handbook
Appeal Exhibit H - Building Area Definitions - Industry Standards
Appeal Exhibit I - Referenced City Land Use Code & State Statute

Recommendation

It is not within the discretion of the Administrative Law Judge to implement Appellant’s
“recommended changes to the current land use code” nor should Appellant’s #1 prayer for
relief be approved because the Application/structure does not fit the conditions of
approval and the requirements required by the Land Use Code (square footage).
Additionally, Appellant’s #2 prayer for relief is inappropriate as procedures were properly
followed and the Application was denied appropriately and pursuant to the Code.
Accordingly the City respectfully requests and recommends the Administrative Law Judge
affirm the decision of the Bountiful City Administrative Committee and the Planning
Director.
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PLTHi = Land Ued Restbestion (enean For Office Use Only

aynent Fmuet: “0f paterecd_[2 -7 /9
. s Sl Received by _ 713
Application $_2) T4 1%
Receipt# | 477 -1 009
Form of Payment _QM___

APPEAL APPLICATION

I FEES

Appeal of an administrative land-use determination
(For items decided by the Planning Director)
Cost to applicant: $250.00

D Any and all other land-use decision appeals
Cost to applicant:  $250.00 + the cost of the public notice

and ¥z the actual cost of the Administrative Law Judge
(or other appeal authority)

Date of Submittal: December 17 2019

Property Address: 1253 Northridge Drive, Bountiful Utah 84010

Appellant Name: Larry Simper

Appellant Address: 1819 S 900 E. Salt L ake City, Utah 84105

Appellant Phone #:  (801) 428-9160

Appellant E-Mail:  Jarrysimper@yahoo.com
e
Appellant Signature: % 5 -

Date of Decision under appeal: December3_2019
Description: This is an APPEAL of the Planning Director's Denial of a Conditional Use

Permit (CUP) Application for a n attached Accessory Dwelling Unit (ADU) at the property
located at 1253 Northridge Drive

Return to: Bountiful City Recorder, Shawna Andrus (801-298-6140)
Appeal Application

Payment (Cash, Check and Credit Card — except Am Ex)

Statement of Appeal - per instructions found in Bountiful Code 14-2-108B

Department of Planning and Economic Development
790 South 100 East + Bountiful, Utah B4040
Fhone &071.288 61490
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The application must be signed and notarized by each property owner or authorized agent(s).

Property Owners Affidavit
I (we) 1A %/’?"ﬁ_ . being first duly sworn, depose

and say that | (we) am (are) the current owner(s) of the property involved in this application: that |
(we) have read the application and attached plans and other exhibits and are familiar with its
contents; and that said contents are in all respects true and correct based upon my (our) personal
knowledge.

r's Signature Owner's Signature (co-owner if any)

State of Utah )
§
)

County of Davis

Subscribed and sworn to before me thisﬁgﬁ day DTCDQC‘L"”JDM .20 |1 :

Notary Public:

Agent Authorization

| (we), A(,{’Wﬂ f(z‘f’(’/’ . the owner(s) of the real property
located at [253% Afw?ﬁn.“a(:’jﬂ K. . in Bountiful City, Utah, do hereby appoint
/..plfr? Siemfe— . as my (our) agent to represent me (us) with regard to this

application aﬂectfng the above described real property, and authorize the aforementioned agent to
appear (c@behalf before any City board or commission considering this application.

s Signature Owner's Signature (co-owner if any)

State of Utah )
§
County of Davis )
ed
On the 23% day of Dﬁ(ﬁ#ﬁﬂbw , 20 (4 . personally appeared before me
ﬁ{alum ery ——— ~ _the signer(s) of the above Agent
Authorization who duly acknowledge to me th

/
Notary Public: NATHAN URRY
ot NOTARY PUBLIC » STATE OF UTAH
COMMISSION NO. To8212
COMM. EXP. 09/13/2023
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EXHIBITS

The following are attached herewith, as Exhibits to the foregoing APPEAL:

Lxhibit-A:
Exhibit-B;
Exhibit-C:
Exhibit-D:
Exhibit-E:
Exhibit-F:
Fxhibit-Ge:
Exhibit-H:

Exhibit-I:

Stall Report for Administration Meeting

Pictures of Subject Property w/Attached ADU
Applicant & Planning Direclor emails

Letter of Denial Issued by Planning Director
Administrative Committee Meeling Minutes

Utah Bar Journal Article - Law of Acquiescence
Excerpts from Sall Lake City Planning ADU Handbook
Building Area Definitions - Industry Standards

Referenced Bountiful City Land Use Code & State Statules
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STATEMENT of APPEAL

This is an APPEAL of the written DENIAL of a Conditional Use Permit (CU P) Application
for an Accessory Dwelling Unit (ADU) on a property at 1253 Northridge Drive. Said DENIAL was
issucd by Planning Director Francisco Astorga, on December 3, 2019, Following submittal and
review of the CUP, a Planning Commission (PC) Staff Report! dated September 18, 2019 states:
“...staff has determined that the applicants would comply with all requirements for the Conditional
Use Permit. Staff recommends approval of the Conditional Use Permit...” (emphasis added).

Following proper notice, a public hearing was held on September 23, 2019, During said
hearing, the Committee voted on a “Metion to Approve” the Conditional Use Permit for an
Accessory Dwelling Unit at 1253 Northridge Drive. The Motion “Passed w/unanimous 3-0 vote™
with only minor conditions that should be verifiable and easily mitigated for compliance. However,
over two months later, Astorga denied the Conditional Use Permit, by way ol phone call and
Certilied Letter, in ignorance to established procedures for proper processing of the application, while
oftering no path of mitigation for compliance, thus denying the applicant appropriate due process,

During the decision making process, Astorga failed to clearly and appropriately communicate
with the Applicant regarding status, any concerns that may exist, and what mitigation would
reasonably be expected to achieve compliance. Furthermore, the CUP Application was tabled then
denied, with the final decision being rendered with a lack of transparcncy and insufficient votes for a
Quorum, as required by State law and applicable provisions of Bountiful City Land Use Code.

This is a clear case where an administrative agency has a) Abused its discretion: b} Failed to
perform an act required by law; and ¢) Refused the Applicant/Appellant the use or enjoyment of a

right to which the Applicant/Appellant is entitled.

' See Exhibit-A, Staff Report for Administrative Meeting — Approval Recommended

PACKET: Bountiful City, Administrative Law Judge Appeal Page 16 of 146



Therefore, the Applicant/Appellant in this matter appeals the decision of the Bountiful City
Planning Director to deny the Applicants” Conditional Use Permit for an Accessory Dwelling Unit.

The CUP Application was not properly processed and the subsequent denial was not based
on substantive issues congruent with State law and Bountiful City Land Use Code.

While this APPEAL is appropriate and the most expedient option for relief, all arguments
and theories for relief presented herein shall lay the groundwork for the filing of a Petition for
Extraordinary Relief in the District Court for Davis County, State of Utah. if deemed necessary.

MATTER of JURISDICTION

The Appeal Authority has jurisdiction for this matter to be heard. pursuant 1o Bountiful City
Land Use Code § 14-2-108 which states that:

“An applicant, board or officer of the City. or any person adversely affected by a Land

Use Authority’s decision administering or interpreting a land use ordinance or ruling

on a request for a variance may, within fourteen calendar days of the written decision,
appeal that decision to the Appeal Authority.”

In accordance with applicable provisions of Bountiful City Land Use Code, the Appeal
Authority shall act in a quasi-judicial manner. and while decisions of the Appeal Authority are
legally enforceable at the municipal level, they can be challenged in a court of law which is the
final decisive authority over such matters.

TIMELINESS of APPEAL

This Appeal Application was timely filed in accordance with Bountiful City Land Use
Code § 14-2-108, which specifies that an appeal must be submitted within 14 days of the written
decision, or in this case by December 17, 2019,

CITY ORDINANCES & STATUTES
Bountiful City Land Use Code and relevant State statutory provisions and rules referenced

herein arc contained verbatim in Exhibit-I attached herewith.
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BACKGROUIND

The subject property was built in the 1980°s as a two-story single family home with a
mother-in-law apartment (now referred to as an ADU) on the lower level. It appears to have been
designed to create space for family members by creating an independent living area with separate
access. The owners have always maintained the appearance of a single family home and the current
property owner has made no changes to the interior to accommodate the ADU, as none were
necessary, only upgrades to finishes such as cabinetry. looring, trim work, and paint.

The exterior has been repaired, painted and fully landscaped with a sidewalk for safety and a
carport for added off-street parking. Many neighbors have since stopped by to thank the owner lor
making the exterior of the home beautiful again, and for taking such good care of the property, as it
was an eyesore and a fire hazard with tall dead weeds before the current owner took possession?.

However, a neighbor filed a complaint with the City stating that the property was a “duplex”
and that bothered him. Upon receiving notice via phone on August 26, 2019, the owners’ agent went Lo
the offices of Bountiful City to inquire as to what could be done to comply with current ordinances. and
as a result, a Conditional Use Permit Application for an ADU was submitted on September 10, 2019,

During the subsequent public hearing, several residents in the area attended to protest
ADU's in general, as the surrounding neighborhood consists of large homes high on the Fast bench,
homes that are primarily occupied by seasoned homeowners that have been there for decades and
arc resistant to change. However, such push-back should not hamper the approval process if the
applicant meets all established criteria defined in the ADU Ordinance, as approved. Accessory
Dwelling Units in a city’s housing plan are generally aimed at reducing the gap between supply and

demand, with minimal impact to the scale of an existing neighborhood, as is the case here,

? See Exhibit-B, Pictures of Subject Property with Attached ADU
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Although unusual and not required. following the required public hearing, the owner allowed PC
Staff to conduct two inspections of the entire property and the ADU to verify compliance with code. The
only request made during this time was by Astorga lor updated drawings since the owner made a couple
changes in terms of what areas are “occupied” in the ADU. In response, updated drawings with detailed
descriptions were provided two days later.

I'ollowing the second inspection, however, there was no input, no requests for additional
information, and no specification as to what may be required for compliance. Then, surprisingly,
Astorga abruptly denied the Permit without logical reason and offering no path for proper mitigation.

The Applicant/Appellant has dealt with various other municipalities on permit and
compliance issues, and #ever has he seen such blatant disregard for due process.

EVENT TIMELINE

Date Event Result

910722019 CUP Application for ADU Submitted for Review and Approval

9/23/2019  Public Hearing Staff Recommended Approval

1V1/2019  Inspection-1 Planner Poole and chair Astorga present
Astorga requested updated floor plan

10/3/2019  Updated Floor Plan Provided to Astorga as requested

10/15/2019  Chair Astorga F-Mail® Aslorga requested second inspection

10/31/2019  Inspection-2 Planner Poole, chair Astorga & inspector
Thurgood present; No input or further requests

11/26/2019  Chair Astorga phone call Applicant informed of denial

12/1/2019  Applicant E-Mail® Applicant requests more information

12/2/2019  Chair Astorga F-Mail® Astorga’s inappropriate and confusing answer

12/3/20019  Formal Denial Letter Application Denied without mitigation

12/16/2019  Appeal Application Appeal submitted; Relief requested

1 See Lxhibit-C, E-Mail Communications between Planning Director and the Applicant
7
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STATEMENT of FACTS

Continuation of Nonconforming Use. The subject property was built in the 1980°s with a
mother-in-law apartment {or “ADU" per todays ordinances) that has been continually maintained
for over 30 years, and as such, should be legally classified as a “nonconforming use™ whereby such
use may be continued by the present or a future property owner per Bountilul City Land Use
Ordinance § 14-2-402(A) and Utah Code § 10-9A-511 (see Exhibit-I for reference),

Complaint Filed. On (date unknown), a complaint was filed by a disgruntled neighbor,
Fred J. Bacon of 1241 Northridge Drive wherein it was incorrectly stated that the subject
property was a “duplex™ and apparently, he didn’t like it.

Expedient Response to Complaint. The owner’s agent was notified of said complaint on
August 26, 2019 via telephone from PC staff. The call was immediately returned and a meeling
sel to determine what could be done to comply with exiting ordinances, In response, as requesled.
a Conditional Use Permit Application for an ADU was submitted on September 10, 2019,

Staff Report — Approval Recommended. A Staff Report was prepared by Assistant
City Planner Curtis Poole dated September 18, 2019, wherein the STAFF RECOMMENDED
APPROVAL of the Conditional Use Permit for an ADU at 1253 Northridge Drive.

Public Hearing. On September 23, 2019, a public heari ng was held. As previously stated,
while neighbors shared concerns over ADU’s in general, the only concerns specific to the subject
property came from the neighbor Bacons, whose outlandish claims were properly addressed by the
Administrative Committee. The only viable concerns were privacy and the accuracy of square
footage determinations. Josh Bacon inquired how “non-livable™ space is determined, which is a VETY

good question that should be clearly defined. Chair Astorga stated that questions would be answered
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after the close of the Public Iearing. However, after the close of said hearing, how “non-livable”
space 1s determined or what constitutes “occupied™ or “not occupied™ space was never clarified,
Mitigation of Privacy Concerns — Building of a Fence. To mitigatc Bacons privacy
concerns, building a fence between the two properties was discussed at said hearing. However. it
was agreed that it should not be a requirement for approval of the Conditional Use Permit.
However, the Bacons built a lence anyway. which encroached approx. 2 feet upon the
subject property. while ignoring existing landscape marks, monuments, sprinkler system lines
and valves that have been in existence for many years. These systems are now destroved. unable
to function and are not accessible since they are now on the neighbor’s side of the fence.
First Inspection. On October 1, 2019, although not required and out of the ordinary for a
CUP Application for an ADU, an inspection was allowed for PC staff to “measure the ADU
square footage to verify its size™ and verify public utility meters as single source. Meters were
verified. A couple changes in terms of what areas are “occupied” from that specified on the
original drawings were noted. Updated drawings were supplicd at the request of chair Astorga.
However, no measurements were taken by anyone, as specified during said hearing.
Then, there was a significant time delay with no input or requests from PC Staff. ..
Second Inspection. On October 31, 2019, at chair Astorga’s request, a second inspection
was allowed for the City Building Inspector to see if a building permit was required for prior
work completed, and to take measurements of the ADU space.
However, once again, no measurements were taken by anyone to verify square footage
and there was no discussion of what constitutes “occupied” and “non-livable” space when making
any determinations ol ADU square footage, as would be necessary to verily compliance with the

Bountiful City Land Use Ordinance pertaining to Accessory Dwelling Units,
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And again, there was a significant time delay with no input or requests from PC Staff...

Conditional Use Permit Abruptly Denied. The only communication following the sccond
inspection was a phone call from Astorga on November 26, 2019, whercby Astorga called to inform
the owner that the Conditional Use Permit would be denied. On what grounds? It was asked, “Non-
conformance with the 60/40 Rule, replied Astorga.

The conversation was illogical and made no sensc at that point, so the Applicant requested
something in writing explaining the legal reasoning behind such a decision, with an explanation of
how a decision could be made when there was inadequate discussion concerning determination of
squarc footage and no measurements were taken by any PC Staff at any time.

The Applicant sent a follow-up email to Astorga to ensure his requests would be in writing,
However, rather than supply additional information on how to rectify the situation, chair Astorga
responded via email the next day in a threatening tone, stating:

“While the City could have sent the case over to the City Prosecutor, the Cié« choose

to work with you to sec if the CUP application lor the ADU would work out with you.

The City has been patient and prudent in working with you. .. Feel free to examine the

Code to see how you may bring the structure/site up to compliance with the Code.”

Surprisingly, chair Astorga abruptly issued his formal Letter of Denial? the very next day.
which clearly deprived the owner ol any time to examine anything — no input, no discussion, and no
avenues or paths for mitigation of compliance with Code. only this APPEAL.

SUMMARY of LEGAL ERRORS

Following the submittal of an Application for a Conditional Use Permit for an ADU at

1253 Northridge Drive, and during the processing of said request for Permit, the Bountiful City

Planning Director committed several crrors by failing to adhere to established policies and

procedures, consistent with State law and applicable provisions of Bountiful City Land Use

1 See Exhibit-D, Letter of Denial Issued by Planning Director
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Code, which governs the conduct of its meetings and the APPROVAL/REVIEW process of
specific Applications for Conditional Use Permits for Accessory Dwelling Units, submitted by
the citizens of Bountiful City.

LEGAL ARGUMENTS - POINT 1

PLANNING DIRECTOR ERRED BY HAVING THE CUP APPLICATION FOR ADU
REVIEWED BY ADMINISTRATIVE COMMITTEE AND DECIDED IN SEC RET,
RATHER THAN BY QUORUM OF THE PLANNING COMMISSION AS REQUIRED

In accordance with State law and applicable Bountiful City Land Use Code. all the powers
and duties associated with the Approval/Review of Conditional Use Permits for Accessory
Dwelling Units in Bountiful are bestowed upon the governing body of the Planning Commission
consisting of seven (7) members. The Administrative Committee, on the other hand, only consists
of three (3) members and was established by the City to ensure that items of a routine nature are
processed expeditiously.

As such. the powers and dutics of the Administrative Committee is limited. Bountiful City
Land Use Code § 14-2-111 states that the Administrative Committee can only Approve/ Review
Conditional Use Permit Applications for “Home Occupation™ or “Commercial Operation”
designations, nof Accessory Dwelling Units.

The Administrative Committlee, chaired by Astorga, has only 2 other members, which means
that theoretically, chair Astorga and one other member could essentially vote and thus decide on
matters before the Commitiee. Even more alarming is the fact that in his capacity as Planning
Director. he may even get away with deciding matters on his own, without proper validation or vote.

This is insufficient and unjust for any decision of importance effecting the citizens of

Bountiful.
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Bountiful City Land Use Code, Title 14, Chapter 2, Part 5 describes certain uses which
necessitate special conditions in order to make them compatible with permitted uses within a
zone designation. An Accessory Dwelling Unit (ADU) is one of those listed as a conditional
use, and therefore a Conditional Use Permit is required.

Bountiful City Land Use Code § 14-2-505(A) states thal:

“Any request for a conditional use permit shall be heard and decided by the

Planning Commission unless the item falls within a category desi gnated for

Administrative Committec review™ (emphasis added).

However, a Conditional Use Permit Application for an ADU does not fall within such
category, as explained previously (see Bountiful City Land Use Code § 14-2-111),

Under provisions of Bountiful City Land Use Code § 14-2-1 03(A}) A Planning Commission,
consisting of seven (7) members is hereby established to excrcise the powers and dllxtic.a specified
herein.” And Bountiful City Land Use Code § 14-2-103(D) states in pertinent part:

“The Planning Commission shall have all the powers and dutics, explicit or implied,

given planning commissions by Utah State law and the Bountiful City Land Use

Ordinance, including but not limited to the following...“Hear and decide the
approval or denial of conditional use permits™ (emphasis added).

Furthermore, Bountiful City Land Use Code § 14-2-103(C)(4) states that:
“No official business shall be conducted by the Planning Commission unless a quorum of
its members are present. Four (4) members of the Planning Commission shall constitule a

quorum. Any actions taken shall require a minimum of four (4) yes votes Srom members
of the Planning Commission, unless otherwise prescribed by law.”

And as specified in Bountiful City Land Use Code § 14-2-111 (chart), the designated
Approval/Review body for a Conditional Use Permit lor “Structural/T.and-Use Improvements”
which would include an Aceessory Dwelling Unit, is the Planning Commission, with decision only
by proper vote of a Quorum of the Planning Commission, and nof the Administrative Committee or

the Planning Director, whom has limited decision makin g authority under said Land Use Code.
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However, upon review of the agenda and minutes of all Planning Commission meetings
Irom the date of application submittal until formal denial by the Planning Director. there was
never a line item nor was there any discussion regarding the foregoing Conditional Use Permit
Application for an Accessory Dwelling Unit at 1253 Northridge Drive.

This is because chair Astorga placed the matter before the Administrative (T-nmmittee,
rather than a Quorum of the Planning Commission, as required by law. Furthermore, it appears
that back-lash from influential neighbors fucled a lack of transparency in the Approval/Review
process, as the formal denial was issued without appropriate mitigation, without proper vote, and
without further meeting or discussion, unless done in secret.

Upon review ol the Administrative Committee Meeting Minutes® published to date, there
was never a proper vote, with or without proper authority by said Commilttee, relating to the
subject CUP Application. The only vote, aside from the unanimous vote of Approval on
September 23, 2019, occurred in the meeting of September 30, 2019, whereby it was stated that
commitlee member Badham made a motion to “Table Approval of the CUP Applic{atinn“ and
chair Astorga seconded the motion, while member Christensen abstained for reasons unknown.
which resulted in a 2-0 vote. Such a meager vote is unacceptable by any standards, but is also
incongruent with pertinent State statutes and Bountiful Land Use Code.

The only other discussion on the record regarding the subject CUP Application was at the
end of the meeting of October 21, under the “Miscellaneous business and scheduling” line item,
where chair Astorga made reference to the September 23" Committee item regarding an ADU on
Northridge Drive, Chair Astorga noted that “the written form for that item would be on the

Administrative Committee agenda in the near future, even if no regular meeting was scheduled,”

3 See Lxhibit-E, Planning Commission Administrative Committee Minutes
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The final Administrative Committec Meeting prior to the Letter of Denial by Astorga was
held on November 18, 2019. Upon review of the “pending minutes™ for the meeting however,
there was no discussion and no vote relating to the denial of the subject CUP Application,

Decisions by a municipalily made in secret or nol in accordance with State statutes and
Bountiful Land Use Code may be rendered non-binding in law. Was a closed door meeting held
that was undocumented? 1f so, that would be a violation of the Utah Open and Public Meetings
Act, which is a crime, as Utah Code § 52-4-305 (see Exhibit-G for relerence) states:

“In addition to any other penalty under this chapter, a member of a public body who

knowingly or intentionally violates or who knowingly or intentionally abets or advises

a violation of any of the closed meeting provisions of this chapter is guilty of a class B

misdemeanor.”

THegal or not, the lack of transparcney regarding the processing of the subject Conditional
Use Permit Application for an ADU is astounding, especially since the appropriate Approval/
Review Body for such matters is the Planning Commission of 7 members, not an Administrative
Committee of 3, and delinilely not a chair or 1. Just because the only superiors to Astorga in the

Bountiful City Organizational Chart is the Mayor and the City Council, he is not above the law,

LEGAL ARGUMENTS — POINT 11

PC STAFF FAILED TO PERFORM APPROPRIATE DETERMINATION
OF COMPLIANCE AND FAILED TO ALLOW FOR IMPOSITION OF
REASONABLE CONDITIONS TO COMPLY
It is reasonable to expeet that when a citizen of Bountiful submits an application for
approval of a Conditional Use Permit that includes maps, drawings, statements, reports, studics,
or other documents, as required and/or requested by the approval body and/or City Staff, there
would be clear and concise feedback regarding what conditions would be necessary to achieve

compliance. However, in this case, that never occurred.
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The Assistant City Planner, Curtis Poole was the initial point of contact for the Applicant,
and Curtis communicated well during the early stages of the application review process. The
Staff Report he prepared for the Administrative Committee Meeting ol September 2’% 2019 was
thorough and appropriate.

Regarding the appropriate DETERMINATION for subsequent APPROVAL of g
Conditional Use Permit Application, please refer to the Conditional Use Provisions of Bountiful
City Land Use Code, § 14-2-506({A) DETERMINATION which states that:

“A conditional use permit shall be approved if reasonable conditions are proposed,

or can be imposed, to mitigate the reasonably anticipated detrimental effects of the

proposed use in accordance with the applicable standards™ (emphasis added).

Firstly, reasonable conditions were proposed, as evidenced by the Stafl Report prepared
by Planning Commission Staff whereby the staff recommended APPROV AL of the Conditional
Use Permit to allow for an Accessory Dwelling Unit at 1253 Northridge Drive (see Exhibit-A,
Staff Report). The Staff Report was a component of the “Packet” supplied during the Bountiful City
Administrative Committee meeting held on September 23, 2019, and on Page 7 of said Packet, the

Staff Recommendation Section states:

Based upon the above lindings, staff has determined the applicants would comply
with all requirements for the Conditional Use Permit, Staff recommends approval
of the Conditional Use Permit with the following conditions:

I. The owner(s) ol the property, or contract purchaser, must continually
occupy the primary residence or the ADU,

2. The property is to be used only as a single-family use and shall be subject
to a deed restriction.
3. There shall be no separate utility service connections.
4. The ADU shall meet all criteria in 14-14-124 of the City Land Use Ordinance,
5.

The Conditional Use Permit is solely for this property and is non-transferable,
Secondly, there were no anticipated detrimental effects of the proposed use in accordance
with applicable standards, and records of communications between the Applicant and PC Stalf, and

mecting minutes of the Planning Commission and Administrative Committee, clearly show that the
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Applicant was responsive to any requests made by PC Staff, and supported any needs ol the Staff to
make a proper determination of compliance with applicable standards.

The Conditional Use Provisions of Bountiful City Land Use Code, § 14-2-506(B)
DETERMINATION states that:

“If the reasonably anticipated detrimental effects ol a proposed conditional use

cannot be substantially mitigated by the proposal, or if the imposition of reasonable

conditions to achieve compliance with applicable standards is not possible, the

conditional use permit request may be denied” (emphasis added).

However, as the record shows in this case. the Bountiful City Planning Director issued a
Certified Letter of Denial with no intentions of allowing for discussions of, or for any proposals for.
reasonable conditions to achieve compliance with applicable standards, as allowed by law.

Thus, the PC Director’s actions directly contradict the provisions of said ordinance,

LEGAL ARGUMENTS — POINT III

PC STAFF FAILED TO MEASURE THE PROPERTY AND ADU LIVING AREAS TO
VERIFY SQUARE FOOTAGE COMPLIANCE AS STATED ON THE RECORD

Upon review of the meeting minutes of the Administrative Committee Meeting of
September 23, 2019, the following statements of Administrative Committee Members were noted

on the record regarding “areas to be excluded [rom square footage determination for the ADU™ and

statements that PC Staff would “visit the property and take measurements”,

1} Mr. Badham, whose role on the committee is that of an appointed citizens’
representative, stated that “certain areas of the basement (i.e. staircase,
Surnace room, etc.) will be excluded from the square footage of the ADU.”
and that “if the code criteria is met, the committec must grant approval in spite
of public opposition Lo the ordinance.”

2} Mr. Astorga proposed a condition of approval in which the city would obtain owner
permission to visit the property and take measurements in order to determine if the
ADLU complies with the 40% standard. He noted (here are seme basement areas which
will not be considered part of the ADU.,

16
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3} Mr. Clawson noted “his belief that the committee is tasked with en foreing the ordinance
and felt that the applicant had met the conditions of the ordinance.”

4) Mr. Astorga stated that the ADU area does not include an uninhabitable basement
area with no windows and that a utility room and staircase would not be included.

5) Mr. Clawson made a Motion to Approve the Conditional Use Permit to allow for an
Accessory Dwelling Unit at 1253 Northridge Drive, Larry Simper, applicant, according
lo conditions outlined by staff and with additional conditions as follows:

a.  The City will measure the ADU square footage to verify its size:

b. The City will verify that the property has only one utility connection; and

¢. The City will ensure that current and future property owners. title holders or
contracl purchasers abide by the deed restriction,

The Motion Passed w/3-0) vote.

So the Motion to Approve a Conditional Use Permit 1o allow for an Accessory Dwelling
Unit passed unanimously by members of the Administrative Committee with only minor
conditions that should be verifiable and casily mitigated for compliance, right? One would think.

As requested during said hearing, the property owner granted City Stafl access to the
properly to measure the ADU square footage to verify its size. However, during the [irst
mspection of the entire property and the ADU. no one measured anything - not the perimeter of
the building structure, not the main living area, not the ADU, absolutely nothing.

Then on October 15, 2019, Astorga stated via e-mail that Curtis was unavailable and that
he was currently in the process of determining compliance with the specific ADU Ordinance, as
approved. Iis lengthy e-mail outlined all criteria in § 14-14-124 of the City Land Use Ordinance
that the ADU shall meet. A notation of compliance was provided by each item with the
exception ol a reference to Bountiful Land Use Code § 14-14-124(D)(4) which states:

“Shall meet all of the requirements of the International Building Code relating

to dwelling units” with a side notation that ... In order to find compliance with

this ADU standard, we requested to have the Bountiful City Building
Inspector inspect the ADU...” (emphasis added).
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The owner agreed and on October 31, 2019, Curtis Poole, Assistant City Planner,
Francisco Astorga, Planning Dircctor, and Marty Thurgood, City Building Inspector, inspected
the entire property and the ADU. From all indications, all seemed well - no code violations, no
permits required. Interestingly though. once again, after two inspections, no measurements were
taken - not the perimeter of the building structure, not the main living area, not the ADU, nothing.

Regarding statements of Planning Commission Staff as to what would be done to verify
compliance for permit approval, there was no follow-through. Subsequently, none of the
statements were acted upon — there were no measurements and there was no consideration for
exclusions of unoccupied areas as specified in the meeting minutes of the Administrative
Committee, and no mention thereof in Astorga’s Letter of Denial.

LEGAL ARGUMENTS - POINT 1V

THE DIRECTOR’S LETTER OF DENIAL WAS ENTIRELY BASED ON
INCORRECT ASSUMPTIONS WITH NO VALIDATION METRICS
SUPPORTING AN ERRONEOUS CONCLUSION

The Planning Commission Director’s Certificed Letter of Denial dated December 3. 2019
states “Please note that your submitted Conditional Use Permit (CUP) application for an
accessory dwelling unit (ADU) located at 1253 Northridge Drive is hereby denied.” The Letter
further states that said denial is based on the lack ol compliance with a condition of approval, as
specilied by the Administrative Committee, specifically that the site is not in compliance with
Land Use Code § 14-14-124(D)(1) which states in pertinent part:

An attached accessory dwelling unit... Shall not occupy more that forty percent
(40%) of the total floor area square footage of the primary dwelling structure.

The Erroneous Letter of Denial continues to state that:

“The proposal is not in compliance with the provision above as the footprint of the main
level consisting of the principal unit, is essentially the same, as the footprint of the lower
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level, consisting of the proposed ADU. The only exceptions are some small hay

windows/cantilevered areas that are located on the main level/principal unit that don'i

weld up to 60% of the total floor area square footage. "

This statement is false and is entirely based on erroncous assumptions, with no validation
metrics employed for verification. Unoccupied areas not used for human occupancy in the ADU
were clearly documented on submitted drawings and were referenced and discussed by several
Members during Administrative Committee Meetings. Furthermore, areas that should be
subtracted from ADU squarc footage calculations are easily veriliable if only the main living
arca and the ADU were actually measured for accuracy, which was committed to be done by PC
Stalf to verify compliance. as stated on the record, but they failed to do so. There was no follow-
through on statements made during Administrative Committee meetings, and now all parlies
involved are subjected to unnecessary expense of resources with this APPEAL.

As documented on the record and clearly ignored, several areas of the basement ADU arc
nrot for human occupaney and are not occupied, and therefore should noi be included in the ADU
square footage determinations, in accordance with the Bountiful City definition of “Floor Area”.

Such areas include an enclosed stairwell, a utilitv/mechanical room housing boilers and
hot water heaters, and dead space between the master bathroom and bedroom that houses
mechanical and plumbing runs. All of these spaces are fully utilized as living space on the Toor
above (the main level). Consequently, such space collectively amounts to a square foolage
difference between living areas (the Main Living Area and the ADU Living Area) that places the
ADU in compliance with square footage specifications of Land Use Code § 14-14-124(D)(1), as
approved, [fthe primary dwelling structure and the ADU Arca were actually measured for
accuracy, and accounting for only “livable space™ you will find that the ADU does in fact occupy

less than forty (40%) of the total floor area square foolage of the primary dwelling structure.
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Regarding the space in the ADU labeled “Not Occupied (Locked/Secure)” on the plans
submitted to the City and referred to in the Planning Director’s Letter of Denial, that was for the
benefit of the owner to use for storage — not to fool anyone or o subtract space in attempts to
comply with square foolage requirements.

However, the main level garage is huge and provides ample storage for the owner living
on the main level. so the room Astorga had issue with can be opened up and made available, to
be included as part of the ADU Living Area.

Even with that being proposed. we should still be in compliance ol the squarc [ootage
speeifications of Land Use Code § 14-14-124(D)(1). which makes Astorga’s point concerning
use ol that arca inconsequential.

However, decisions regarding square footage should not be made on assumptions, that's
what tape measures are for, With that in mind. unoccupied arcas were noted on drawings
submitted to PC Staff, and two inspections were allowed for PC Staff to measure, however, they
failed to do so. Apparently the PC Staff has no use for measurements and metrics. as it appears
they would rather make assumptions, then just deny permits at will.

Something is seriously wrong here, 1o not rely on metrics of any kind for verification. Tt
seems unusual and highly suspeet for a municipal authority charged with assuring compliance
with Land Use Code and being responsible for the Approval/Review process of Conditional Use
Permits, to conduct business in such a manner - to ignore stated facts, then fail to conduct a
simple metric verification when tasked to do so. as stated on the record in Meeting Minutes.

And why the Planning Dircctor, a short time after the required public hearing, would take
over this request for a Conditional Use Permit and be so determined to have it denied without

cause is unknown. One can only assume political reasons, but who knows. ..
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I's important to note, however, that the Oflice of the Property Rights Ombudsman, a division
ol the Utah Department of Commerce, regarding how Conditional Uses are Designated and
Approved, states that;

“Consideration should focus on facts and applicable standards, and avoid “public clamor,”

or emotional arguments for or against a permit. An application may by denied only if the
deirimental impacts cannot be mitigated by reasonable conditions.” 8 (Emphasis added).

The Office of the Property Rights Ombudsman further states that:

“If the use is denied, the land use authority must determine the negative impacts, and

must also find the impacts cannot be mitigated with the imposition of reasonable

conditions to achieve compliance with the applicable standards contained in the local

ordinances. If the detrimental effects can be mitigated by the imposition of reasonable
conditions, the use must be approved, and the land use authority may impose

reasonable conditions. Any decision must be based on substantial evidence in the

record of the proceedings.” * (Emphasis Added).

As reflected in the Meeting Minutes, it was clearly stated on the record by several members
ol'the Administrative Committee that 1) “Certain areas of the basement area will be excluded from
the square footage™ of the ADU; and 2) PC Staff would visil the property and “take measurements”
in order to determine if the ADU complies with the 40% standard. Yel. even after allowing two
inspections of the entire property and the ADU, both of these commiltments were i gnored once the
Planning Director took charge of this Conditional Use Permit application.

[t appears from the record that perhaps the Planning Director decided carly on, more than
likely following the public hearing, due to political pressure from influential neighbors, to deny
the Conditional Use Permit at issue here, without verification or validation. However. for the

Planning Director to choose to blatantly ignore stated facts and not follow clearly defined

policies and procedures in this matter is astounding.
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LEGAL ARGUMENTS — POINT V

PCSTAFF ALLOWED A FENCE TO BE BUILT BETWEEN PROPERTIES
WITHOUT MITIGATION IN IGNORANCE TO COMMON LAW OF ACQUIESCENCE,

In order to mitigate a complaint voiced by a disgruntled neighbor directly to the North of
the property that is the subject ol the Conditional Use Permit application, Planning Commission
StafT allowed said neighbor, I'red J. Bacon, to build a fence between the two properties.

However, the Applicant was not informed nor involved in the process. An independent
surveyor was hired by the neighbor, and as a result, existing monuments and markers including a
conerete retaining wall, landscaping and sprinkling systems. and monuments that have all been in
existence for well over 20 years, were ignored. The new independent survey ordered by the
neighbor. placed the boundary encroaching onto the subject property approximately 2 leet.

Even the contractor on site new this was wrong and spoke of property boundary disputes
resulting from such negligence, as he stated that he has been involved in a few. so his conscience
directed him to have his crew honor the concrete retaining wall as the existing boundary, then
honor the neighbors new requested boundary line at the North Liast corner.

However, this resulted in a fence in a wavy pattern that ignored existing landscaping
marks, monuments and eritical sprinkler system lines and valves that have been in existence for
many years, and now these systems are destroved, unable to function and are not accessible.

The well-established Common Law of Acquiescence” respects property boundary lines
where existing fences or structures or systems have been in place for many years, regardless of’

survey results. However. the fence was put in place in ignorance ol said law.

! See Lxhibit-F, Utah Bar Journal Article — Law ol Acquicscence

L

PACKET: Bountiful City, Administrative Law Judge Appeal Page 34 of 146



Furthermore, the new fence blocks the owners’ view to the West, which is difficult to place
a value on since the subject property is the highest on the hill with mountains as the backyard and
breathtaking sunset views over the Great Salt Lake, which arc now obstructed from view due to
placement of the fence.

Building of the fence was premised upon approval of the Conditional Use Permit and was
proposed in good faith to help mitigate any concerns of the neighbor. However, since established
procedures were not followed by the Bountiful City Planning Director, and the designated A gent for
the owner of the subject property was not notified nor involved in the planning and building of said
fence, and the fact that existing monuments and markers were ignored with disregard to the
Common Law of Acquicscence. the only feasible remedy would be: a) removal of thc_‘l‘em:e and
payment for damages sustained: or b) a monetary settlement paid to the owner of the subject
property for damages sustained. 1T an amiable agreement cannot be reached, the owner or owner’s
agent may retain the option to lile a civil lawsuit seeking monetary damages due to gross negligence,

LEGAL ARGUMENTS - POINT VI
THE BOUNTIFUL CITY SUPPLEMENTARY DEVELOPMENT STANDARDS
PERTAINING TO ACCESSORY DWELLING UNITS, AS CURRENTLY WRITTEN,
MAY VIOLATE THE CONSTITUTIONAL RIGHTS OF PROPERTY OWNERS

Accessory Dwelling Units in a single-family residential zone in Bountiful are an important
tool in the City’s overall housing plan. However, existing Accessory Dwelling Unit ordinances as
written, taken together in context with all of 2018-09 Chapter 14 Supplemental Development
Standards, may in fact cause unforeseen problems for property owners and for the City. Applicable
sections of the ADU ordinance include Land Use Code § 14-14-124(C)(7) which states:

“The property owner. .. must occupy either the principal unit or the ADU,
but not both, as their primary residence...”

-2
L
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And Bountiful City Land Use Code § 14-14-124(D)( 1) states:

“An attached accessory dwelling ... shall not occupy more than forty percent
(40%) of the total floor area square footage of the primary dwelling structure,”

Potential problems (possible violation of constitutional property rights) with these
Bountiful City Land Use Ordinances taken together in context may be demonstrated by carrying
out a couple real life scenarios, as further deseribed helow:

Scenario-1: No ADU — All is well

let’s say you own a beautiful home in Bountiful. You live in the home. You get ajob
transfer to another area, but want to continue to own the property. You can legally rent or lease
100% of the home, All is well.

Scenario-2: Owner Lives in ADU, Rents Other Area (Owner lives in 40% or less of the
home, then rents the remaining +60% which deters from the intended purpose of the 60/40 Rule).

Let’s say you own a beautiful home in Bountiful, You get approval for an ADU. You opt
to live in the ADU as allowed per with Bountiful City Land Use Code § 14-14-124(C)(7).

You then rent the main living area of your home (nowhere in the ordinance does it say
that’s not allowed). So, what’s the point of the 60/40 Rule when now you are renting or leasing at
least 60% of your home, but not 50% ol your home, which doesn’t make much sense.

Scenario-3: Owner Lives in Main Area, Rents ADU, Then Gets Job Transfer

Let’s say you own a beautiful home in Bountiful. You get approval for an ADU. You
oceupy the main living arca and rent the ADU as allowed per Bountiful City Land Use Code §14-
14-124(C)(7), except now you get a job transfer to another area, but you want to continue o own
the property. You can’t, unless you want to leave it vacant. With the ordinance as written. your

only options would be to 1) kick the tenants out and leave it vacant, or 23 sell it,
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This again makes no sense and clearly violates the property owners’ “Right o Possession”
and “Right to Control™ afforded by the constitution.

Scenario-4: Owner Rents ADU, Then Later Decides to Oceupy Entire Home

Let’s say you own a beautiful home in Bountiful. You get approval Tor an ADU.

You occupy the main living area of the home and rent the ADU. Then, duc to a life
changing event (you gel married, have more kids, adopt, whatever...) you decide you want to
occupy your entire home. Because of how the Bountiful City Land Use Ordinance is written, as
approved, you can’l. You're now stuck renting or leasing the ADU, thus heing lorced to move if
vou need the additional space that vou already had.

This again makes no sense and clearly violates the property owner’s “Right to Possession”
and “Right to Control™ afforded by the constitution.

As you can scc from these real life scenarios, the Bountiful Land Use Ordinance
pertaining to ADUs has the potential Lo not only mor satisly the truc objectives of the overall
housing plan for the city, but may in fact infringe on the constitutional rights of property owners.

The need for and the acceptance ol Accessory Dwelling Units is not new, as it is
mandated at the State level due to housing shortages across the state. Other municipalities, such
as Salt Lake City Planning, share common goals as Bountiful City, and they have “worked out
the kinks”™ so to speak. It seems to make sense for Bountiful City to adopt ADU Ordinances that
have been put in place and have been proven, like those in Salt Lake City Planning.®

The primary issues in this Appeal would be satisfied, if that were the case, as the need for

Appeal would not exist.

* See Exhibit-G, Excerpts from SLC Planning ADU Handbook
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For example, the ADU ordinance for Salt Lake City Planning specifies that “The size of
your ADU cannot exceed 30% of your homes pross square footage™ (50/50 makes more sense. as
it would not matter which area the owner lived in — the main living arca or the ADU) which
would render the currently ambiguous and confusing 60/40 rule moot, Tt would also take care of
the confusion surrounding the interpretation of the phrase “total Noor area square lootage™ since
Salt Lake City Planning follows the same definition as referred to in Lxhibit-H: Building Area
Definitions - Industry Standards, attached herewith, and as further described below.

SUMMARY of APPROPRIATE RELIEF

Recommend Changes to Current Land Use Code — To clarify issues and improve the
efficiency of the Approval/Review process of Conditional Use Permits in Bountiful Cily, it is
recommended that proposed changes be documented and forwarded to the City Council for review
and subsequent approval. It is recommended that Bountiful City Land Use Code § 14-14-124(D)( 1)
be changed from “Shall not occupy more than forty percent (40%) of the total floor area square
lootage of the primary dwelling structure™ to “The size ol vour ADU cannol exceed 50% ol your
home’s gross square footage™ to more appropriately align with the intended goals of the housing plan
for the City, as well as with other local municipalities, such as Salt Lake City Planning,

In addition, it is recommended that the ordinance reference to the term “total floor area square
footage™ be changed to “Gross Floor Area or (GFA)Y” with a simplified definition, to be in alignment
with industry standards and other local municipalitics. Two examples are as follows, both of which
facilitate ease of reference and calculation with clarity:

Gross Floor Area (GFA) - The total floor area contained within the building measured to

the external face of the external walls;
Gross Floor Area (GFA) — The sum of the floor areas of all the spaces within the building,

with no exceptions. The total area within the perimeter of the outside walls.

26
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Under cither definition, an attached garage, if part of the home's loundation footprint under
the horizontal projection of the roof or floor above, would be included in the “Gross Floor Arca™
square [ootage calculation, which is appropriate since most garages are utilized not just for vehicle
parking. but [or storage of personal property as well,

Various Respected Sources’

concur, with a standard definition of Gross Floor Area or
Total Floor Area, including: 1) Wikipedia: 2) The Federal Construction Council Technical
Report, Classification of Building Areas; 3) Assetlnsights,net (2000 pages of content ref. for
asset stakcholders); 4) National Center for I'ducation Statistics ( nees.ed.gov); 5) 2018 1BC; 6)
ecode360.con, Zoning, Delinitions: 7) San Juan County Community Development & Planning,
Policies & Procedures, Floor Area Determination lor Accessory Structures: and 8) Santa Monica
Municipal Code, Planning & Zoning, Rules for Measurement, Determining Floor Area, just to
name a few. The only minor difference in the industry definitions, is whether or not to include
the thickness of the exterior walls (some measure the inside perimeter of the building, while
others measure the outside perimeter of the building). However, this scems to be the only
discrepancy between differing definitions industry wide in the U.S.

In addition, the ADU ordinance would be clearer and confusion would be avoided if there was
a consistent determination of how the ADU square footage is calculated, What constitutes “occupied™
or “non-occupied” areas for example, and how is “non-livable” space determined. The Approval/
Review process would go much smoother with these minor changes with added definitions. and thus.
the aforementioned Conditional Use Permit would have been issued without delay.

Conditional Use Permit for ADU at 1253 Northridge Drive — Based on the egregious

level of errors committed by PC Staff in processing the aforementioned Conditional Use Permit.

" See Exhibit-11. Building Area Definitions {various sources)

]
e |
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coupled with overwhelming evidence that the Conditional Use Permit application met all requirements
of the Bountiful City Land Use Code. as approved, the following reliel is sought:

1) Based upon the facts of this matter, the Conditional Use Permit for an attached
Aceessory Dwelling Unit at 1253 Northridge Drive should be APPROVED.

2) Asasecondary form of relief, if the Appeal Autherity does not have the power and
authority to issuc the primary relief sought, the Appeal Authority could remand the
Conditional Use Permit (CUP) Application back to the Planning Commission for a
Quorum of its members to properly vote. subsequent to following appropriate
determination and mitigation for approval. in accordance with State law and
Bountiful City Land Use Code, as approved.

CONCLUSION
The Applicant/Appellant in this matter has clearly shown by a preponderance of the evidence
that the property owner’s position was harmed as a result negligent errors, errors that occurred during
the Approval/Review process of a Conditional Use Permit (CUP) for an attached Accessory Dwelling
Unit (ADU) in the lower level of a single-family home located at 1253 Northridge Drive, a dwelling
unit that has existed since the home was built in the 1980°s,
The Planning Director’s Letter of Denial of said Conditional Use Permit. was abruptly issued
on December 3, 2019 in ignorance to appropriate duc process, and was based solely on incorrect
assumptions of square footage, with no validation metrics supporting an erroncous conelusion, and

therelore must be rescinded,

RESPECTFULLY SUBMITTED this /7% day of Dieiia e, 2019,

[ nnp;c_r
Applicant & Agent for Owner
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EXHIBIT-A

Staff Report for Administrative Meeting - Approval Recommended
Administrative Committee Meeting of September 23, 2019

APPEAL: Of Planning Director Denial Issued December 3, 2019
Permit: Conditional Use Permit (CUP) for Acceesory Dwelling Unit (ADU)
Property: 1253 Northridge Drive, Bountiful, Utah 84010
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RANDY €. LEWIS
MAYOR

CITY COUNGIL

Kate Bradshaw

Kendalyn Harris
Hichard Higginzon

AN N LT
BOUNTIFUL S

EST. 1847 CITY MANAGER
Giary R HIll
Memo
Dhale: Seplember 18, 2019
To: Administrative Committee
I'rom: Curtis Poole, Assistant City Planner
Re: Stall Report for the Administrative Committee Mecting on Monday, September 23,
2019
Overview

PUBLIC HEARING - Consider approval of a Conditional Use Permit to allow for an Accessory
Dwelling Unit at 1253 Northridge Drive, Larry Simper, applicant,

Background

I'he applicants are requesting approval of an Accessory Dwelling Unit (ADU) which was part ot
the home which was built in the mid 80°s. Plans show the unit has two bedrooms, two bathrooms. a
Kitchen, living space and a laundry room.

Findings

According to City Code, 14-4-124, a Conditional Use Permit for an ADU is required and applicants
shall meet all standards of the Code for approval. The site is located in the R-3 Single-Family
Residential zone and consists of a single-family dwelling which will be maintained as such by the
applicant. The lot is 0.469 acres (20,429 square feet), There will only be one ADU and there will
only be one ulility connection located at this property. The ADU is approximately 1,630 square
feet, and the home is 4,486 square Teet, which is less than the 40% standard in the Code,

The property currently meets the parking requirements. It has a two-car garage, a carport and space
for multiple cars in the driveway. The entrance for the ADU is on the side of the home and not
visible from the street. The property will continue to have the appearance of a single-Tamil ¥
dwelling and should have minimal impact on the surrounding neighborhood.

Mr. Simper represents the contract purchaser, Adam Kerr, who will be residing at the home. The
Code requires the property owner to reside at the home and further states a property owner could
also be a contract purchaser or titleholder.

PACKET: Rowntiful Cioy Administrative Committes Mage ol 11
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staff Recommendation

Based upon the above findings, stafl has determined the applicants would comply with all
requirements for the Conditional Use Permit. Staff recommends approval of the Conditional Use
Permit with the following conditions:

[ The owner(s) of the property, or contract purchaser, must continuall ¥ occupy the
primary residence or the ADLU,

The property is to be used only as a single-family use and shall be subject to a deed
restriction.

3. There shall be no separate utility service connections.

4, The ADU shall meet all the eriteria in 14-14-124 of the City Land Use Ordinance,
5 The Conditional Use Permit is solely for this property and is non-transferable,

-3

Bountiful Land Use Ordinance

14-14-124 ACCESSORY DWELLING UNIT
A, Purpose: The city recognizes that accessory dweiling units (4DUs] in single-family residentiol rones can
e an importeal Lool in the overall housing plan for the city. The purposes of the ADU standards of this
code are fo
i Allow opportunities for property owners to provide social or persanal support for family

members where independent fving is desirable;
Provide for affordoble housing opportunities;

3 Muoke houwsing units gvailable to moderate income people whao might atherwise have
difficutty finding fromes within the city:
4, Provide apportunities for additional income to affset rising housing costs;

L

Develop Aousing wunits in single-family neighborhoods that are appropriate for people ata
varlety of stoges jn the life cpcle; and

£, Preserve the character of single-farmily neighborhaods by providing standards GUvErning
develogrment af A0LS,
a. An accessory dwelling wunit sholl anly be approved as o conditional use,
5] An gecessory dwelling unit sholl net be approved, ond shall be deemed unlawful, unless it meets all af
the following criteria:
£ An accessary dwelling unit shall be conditionaily permitted only within o single-family
restdentiol zone, and shall not be permitted in ony other zone,
2 it s untowful to allow, construct, or reside in an gocessory dwelling wait within o duplexs or
multi-family residentiol building or property.
3 it is urtloweful to reside in, or aflow to reside in, an accessory dwelling unit thot has not

received o conditional use permit or without written authorization fram the Bountiful City
Planning Dapartment.

4. A maximum of one (1) gccessory dwelling unit shall be permitied as o conditional use an any
lot ar parcel in a stngle-family zane,

5 it is urlowful to construct, locote, or otherwise situate on occessory dwelling unit on o lat ar
parcel of lond that does not contain o Aobitoble single-fomily dwelling.

&, A deed restriction limiting the use of o property te o single-family use, prepored and signed

by the Bountifu! City Planning Director and all owners of the property on which an accessony
dhwelling unit is focoted, shall be recorded with the Davis County Recorder's Office prior to
oocupancy of the aocessory dwelling unit. If o building permit is required, then said deed
restriction shall be recorded prior to issuance of the building permit.

7 The property owner, which shall include titlehalders and controet purchasers, must oocupy
either the principe! unit or the ADU, but nat bath, as their permanent residence and ot no
time receive rent for the owner oooupied unit. Application for an ADU shall include proof af

PAUKET: Bountifl Cily Adminstrative Committes Page 7ol 1
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awnrer orcupancy os evidenced by voter registration, vebicle registration, driver's license,
COUNLY assessor recards or similar means.

8. separate utility meters shall not be permitted for the accessory dwelling writ.

5 Ay property and any structure thot contains an appraved oocessary dwelling wnit shall be
designed ond maintained in such o manner that the praperty maintains the gppearonce af g
single-family residentiol vse, A seporate entronce to the ADU shall nat be allowed an the
front or correr lot side yord. Any separate entrance sholl be located to the side o rear of the

principal residence.

10 Itis unlgwful to canstruct on gocessory dhwelling unit, o to modify o structure to nclude on
accessory dwelling unit, without a building permit and a conditional use permit,

11 Adequate off-sireet parking shail be provided for both the primary residential use and the

occessary dwelling unlt, and any drivewaoy and parking area sholl be in camplionce with this
Title. In no cose shail fewer than four (4] total off street porking spoces be provided with at
least 2 of the spaces provided in a garage. Any odditional accupant vehicles shall be parked
aff-street in City Code compliont parking areas.

E; A detoched gecessory dwelling unit shall meet all of the above criteria, plus the following:

. Shall require o conditionol use poermit, reviewed and appraved hy the Bountful City
Administrative Commities.

2 Shall not be incated on @ lat with less than eight thovsand (8,000) squore feet buildable
lond.

3. Shall be configured so that any exterior doors, stolrs, windows, or similar features ore
located gs far mway from adicining properties os is reasonably possitle to provide privacy to
thase properties,

4. shall meet alf of the sethocks required of o detached aCCEsEOfy structure requining o
caonditional wsa permil,

Aerial Map

1263 Northridge Drive [
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EXHIBIT-B

Pictures of Subject Property w/Attached ADU
Exterior Before & After
Front View - ADU Hidden w/Appearance of Single Family Home
ADU Entrance at North Side

APPEAL.: Of Planning Director Denial Issued December 3, 2019
Permit: Conditional Use Permit (CUP) for Acceesory Dwelling Unit (ADU)
Property: 1253 Northridge Drive, Bountiful, Utah 84010
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I7-

E-Mail Communications Between Applicant & PC Staff

APPEAL: Of Planning Director Denial Issued December 3, 2019
Permit: Conditional Use Permit (CUP) for Acceesory Dwelling Unit (ADU)
Property: 1253 Northridge Drive, Bountiful, Utah 84010
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RE: 1253 Northridge Dr - Follow-up on Inspection and Site Plan

From: Francisco Astorga (fastorga@bountifulutah.goy)
Tex: larrysimper@yahoo.com
Go cpoole@bountifulutah.gov

Cate: Monday, December 2, 2019, 01:35 PM MST

Mr. Simper,

We are glad that you appreciate my phone conversation with you last week regarding our official letter that will be sent
to you shortly indicating that your application does not comply with the Code. The point of the inspection was to follow
up on the speciflic conditions of approval (Cof) that were specified by the Administrative Committee:

CoAno, 4 - The ADL shall meet all the eriteria in 14-14-124 of the City Land se Ordinance
CoA no. 7 - Stall 1o verily that square footage is accurate through a site inspection

We have indeed provided you the opportunity to comply with the Code. We contacted you several items in May 2019
{cartified mail), July 2018 (certified and regular), and August 2019 (voicemail) to make you aware of the violation
consisting of an un-permitted Accessory Dwelling Unit (ADU). Assistant City Planner Curtis Poole spoke with you over
the front counter in August 2019, as your Conditional Use Permit (CUP) application for the ADU was submitted to the
City on September 10, 2018, Bountiful City Land Use Code indicates that it is unlawful to reside in, or alfow to
reside in, an accessory dwelling unit that has not received a conditional use permit or without written
authorization from the Bountiful City Planning Department (14-14-124{C)3)); furthermore, it also indicates that It is
unfawful to construct an accessory dwelling unit, or to modify a structure to include an accessory dwaelling unit,
without a building permit and a conditional use permit (14-14-124(C)10)). While the City could have sent the case
over to the City Prosecutor, the City choose to work with you to see if the CUP application for the ADU would work out
with you, The City has been patient and prudent in working with you.

Again, the Administrative Committee approved the CUP for the ADU subject to the following Conditions of Approval on
September 23, 2019,

1. The owner(s) of the property, or contract purchaser, must continually occupy the primary residence or
the ADUL (ADU criteria C7)

2. The property is to be used only as a single-family use and shall be subject to a deed restriction.
{ADLU criteria C6)

3. There shall be no separate ulility service connections. The applic:

this condition is met by checking City_and by inspecting the site, [,—\_Dl criterip C E}

4. The ADU shall meet all the criteria in 14-14-124 of the City Land Use Ordinance. (all ADU
standards)

5. The Conditional Use Permit (CUP) is solely for this property and is non-transferable, (CUP § 14-2-
sl

6, Stall to verify that square footage is accurate through a site inspection. (ADU criteria D1)

There wera many complaints that were made against your application during the public hearing held by the
Administrative Committee by your neighbors regarding your application. Most of them were dismissed by the
Administrative Commitiee as they didn’t apply to your request; however, where prudent, conditions of approval were
clarified/added to verify compliance with the ADU Code, specifically; CoA no. 3 (last sentence added) and CoA no. 6
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{added). You are incorrect that the City is searching for anything possible 1o deny the application far political reasons.
Feel free to examine the Code to see how you may bring the structure/site up to compliance with the Coda.

We will send you our official denial of the application in a certified letter once ready. We will be more than happy to also
provide the same letter via e-mail as well. The agenda, packet, and approved mesting minutes of the Administrative
Committee is found cnline at https:/fAwww. bountifulutah gov/Agenda-WMinutes, the records are filed in reverse
chronological order.

Raspactfully,
Francisco Astorga, AICP | Director of Planning and Economic Development
Boundiful City | #08-Bewbo0-East temporary address: 150 North Main Sirest, Suite 103, Boundiful, Ulah 84010

801 . 288.6190 | fastorga@bountifulutah.gov

From: Larry Simper [mailto:larrysimper@yahoo.com]

Sent: Sunday, December 1, 2019 11:17 PM

To: Francisco Astorga

Subject: Re: 1253 Northridge Dr - Follow-up on Inspection and Site Plan

Drear Mr. Astorga,

| appreciate your input regarding the status of the approval process for the Conditional Use Permit for an ADU via
telephone Tuesday 11/26. However, your statement that the application was denied based upon a lack of
compliance with the 60/40 rule came as a total shock, It has been over two months since submittal, the owner(s)

have allowed two inspections at your request {though not required), and in all communications to date, there was
never any indication that we were not in compliance with said rule,

Furthermore, it is my understanding that when you have a specific rule in place, you must allow the owner(s) of the property, the
opportunity to comply, with specificity as to what needs 1o be done for compliance. Without such a path to rectify, all building
projects would grind to a halt. 1L just wouldn't be prudent,

Planning Commission Staff recommended approval of the CUP application at the public hearing held on 9/23. While
several residents attended the hearing to protest ADU's in general, most complaints were not specific to the subject
property, but resistance to change generally with an obvious ignorance and lack of understanding of the benefits of
ADU's in the overall growth plan for the City, Such resistance should not hamper the approval process of a CUP
application if the applicants meet all established criteria of the ADU Ordinance, as approved.

However, it appears evident at this juncture that you have been searching for anything possible to deny the
application for political reasons, due to pressure or push-back from influential neighbors, and not based on
substantive evidence. Was this your personal decision or was it made by vote with members of the City Flanning
Commission? What paths for compliance are available? Or are you saying there are none?

PACKET: Bountiful City, Administrative Law Judge Appeal Page 53 of 146



At your earliest convenience, please send me the reasoning behind the decision in written form via e-mail, together
with a copy of all meeting transcripts related to said decision, or instructions on how to obtain them. Thank you.

Sincerely,

Larry Simper

Agent for Owner(s)

On Tuesday, October 15, 2019, 03:35:47 PM MDT, Francisco Astorga =fastorga@bountifulutah.gov= wrote;

Larry,

Curtis has been in and out of the office Tast week as well as this week laking care of some personal matters. 1 am currently in the
process of determining compliance with the specific Accessory Drwelling Unit (AT Ordinance, as approved, These are the
conditions that were parl ol the approval:

Conditions of Approval:

[

. The owner(s) of the property, or contract purchaser, must continually vecupy the primary residence or the AT (AL
criteria C7)

- The property is 1o be used only as a single-family use and shall be subject to a deed restriction. (ADU eriteria Ua)

. There shall he no separate wtility service connections, The applicant shall allow stail (o veri Py that this condition is met by
checking City and by inspecting the site, (AU criteria C8)

- The ADU shall meet all the crileria in 14-14-124 of the City Land Use Ordinance. {all ADU standards)

- The Conditional Use Permit {CUP) is solely for this property and is non-transferable. (CUP S 14-2-511)

0. Staff to verify that square footage is accurate through a site inspection. (ADU criteria D1)

Led o2

W s

Bountiful City Code indicates that an ADU shall not be approved, and shall be deemed unlawful, unless it meets all of the
fallowing criteria {See Condition of Approval no. 4) in iralics:

L. An accessory dwelling unit shall he conditionally permiticd only within a single-fanity residential zone, and shall not be

geranitted i any atlier zone. The site s within the Single-Family Residential Zone (R-3),
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2.0t iy unlensfidl to allow, construct, or reside in an accessary ahwelling wadt widsin a duplex ar mudti-famity residential

building vr preperiy. Proposal is within a single-family dwelling, not a duplex or multi-family residential.

3. v is wndewftd to reside in, or allow 1o reside in, an accessory dwelling unit thet has not received a conditional use permit

av without weitten umhun atien fiom the Bawnitnd Cive Planning Deparinient. | |;1g!clsla||d that the Cigy Jl._(_.u\.-i_gi a
complaint & g ‘nforcement conts : ADU CLIP

remedy the situation,

4. A maxinmum af one (1) accessory dwelling unit shall be permitted as a conditional use on any ot or paveel in a single-

Saenily zesme, Only one (1) AD s being requested.

5. 0 iy undenwfidl to construct, locate, or otherwise sitwate an accessory dwelling wait on a ot or parcel of Land thal does noi
contain o kabitable sinple-famify dwelling. The site conta bitable single-family dwelling,

60, A dead restriction limithi the use of @ property to a single-fumily nse, prepared and stgned by the Bowatiful City Plamaing
Director and all swners of the property on whicli an accessory dwelling wnit is focated. shall be recorded with the Daviy
Crounty Recorder 's Office prior to aceupancy of the accessory dwelling unie. If a building permit is requived, then said
deed restriction shall be recorded prior v issuance of the building permit. The Planning Depariment prepares the deed
restrigtions once the ADU CUP is approved in its written fi condition of Approval pe, 2, See hishliphted text

hilow

T, The properiv owner, which siedl include titleholders and contract prirchasers, wmust oecupy elther the privcipal uni or the
ADL bat not both, as their permanent residence and at no time veceive rent fir the ewner occupicd wiit, Applicarion for
anr AL shall fnclude proof of owner occupancy as evidenced by voler registration, vehicle fL,g]";.”‘ uf.lr;lij' driver's ficense,
LHMI‘J'J’!.’ assessor pecords or similar means. The property owner, as specified in the

Purchaser (Adam Kerr, buyer) which cecupies the principal unit as a p¢| manenl residenc ract purchaser
{propechy_owper or buyer) does not pay he Conlracl for Her finaneed ; g‘gl]]gui morpaee, The Ciry
received owner occupancy as evidenced by voter registration. See Condition of 2 Approval no. 1.
8. Separate wiility meters shall not he permitted for the aecessory dwelling wnit. The Planning Department inspected {he site

on Oclober 1, 2019 3 specified on Condition of Approval (COA ) no, 3 and found onlv one (1) bas, water. and power
EQ“[]EL‘E]DH.

0. Any property and any structure thal containg an approved accessory dwelling wnit shall be desimred and wmaintained in
such w wanner that the praperty maintains the appearance of a single-family residential use. A separale entrance o the
ADL shall ot be allowed on the fiom or corner lot xide yard, Any separate entrance shall be located to the side or rear ar’
the principal residence. The ADU maintaing the appearance of a sinele-family residential use. The ADU entrance is

located on the w ' ing hoyse

£ ol the exisl
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L0 It s sndanwfind to constrict an accessory dwelling unit, or to modify a structiwe to include an accessory dwelling unit,
withowt a building pevmit and o conditional use permit. The site did not receive any_ permits for the ADU except for the
liled CUP, a5 a resull of the Code Enforcement complaint. See highlighted s below,

L. Adeqguate ofi-street parking shall be provided for both the primeary resideniial use and the accessory dwelling wiii, and
any driveway and parking area shatl be in compliance with this Title. In no case shall fewer than fouwr (4) total off streer
porking spaces be provided with at leass 2 of the spaces provided in a garage. Ay additional ocenpant veliicles shal! be

parked off-street in City Code compliant parking areas, The sile has a two (2) car parage and a two (2) vehicle carporl,

A allached AT shall be deemed unlawful and shall not be occupicd unless all of the following criteria are met;

1. Shall not accupy maore Ihun .."urrj pm wnil r’JfJ‘/of of the toral floor areq square footage of the primary dwelling structure,

A pres ¢ by the applicant, the ADU is 1630 square fect or 36% of the house:
however, during the October 1, 2019 site inspection there were some areas that were not included on the submitted
application. Stallis currently evaluating the updated floor plans submitted an Qetober 3, 2009, See Condition of
Approval no. 6.

2, Shall not exceed en percent (10%) of the butldable land aof the fo. The lot is 20,429 square feet snd ten percent (10%) is
2. (42,9 squarg feet,

3. Shail be ar least three hundred fifty (3300 s ji in vize. The proposed ADU complies

4. Shall meet all of the requirements of the Tnternational Buildivg Code relating to dwelling wnits. The Planning Department
was not able to locate any AN building permits issued by the Building ofice. We found the orjzinal 1983 permil {or the
louse, and a 2004 mechanical permit. In order to find compliance with this ADU standard, we reguest to have the
Boumtiful City Building Inspeelor inspect the ADU and to have vou explained what was ating the ADU

1ilt aco

i

o Ar attached aecessory dwelling unit shall meer all of the required setbacks for a primary dwelling. The ADL was
incorperated on the already built lower level of the existipe sinele-family dwelling,

6. Shall not have a room used for stecping smaller than one hundred twenty (120 square feet. exclusive el iy closed or

ather space. The Planning Department is verifying with the applicant to make sure that it complics with this reguirement,

Please take a closer look at the highlighted text in yellow as it also applics to criteria 6 and 10 (first section) and also eriteria 4
(second section). Staff would like to inspect the site with the Building Inspector to see i building permit was required lor the
waork already taken place in preparation (or the already occupied ADU. We would like o schedule this inspection in the next two
(23 weeks and we request your presence 50 you can oxplain the completed work/remodel/ete. Please let me know when we can
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schedule this. This is required before we can issuc your written approval of the ADU as it pertains to general compliance with the
ordinance,

Sincercly,

Franeisco Astorga, AICP | Director of Planning and Economic Development
Bountiful City  #98-Seuth—HH-Eas temporary address: 150 North Main Street, Suite 103, Bountiful, Utah 84010

SO 2986190 | fastorgaibountifulutah,gov

From: Larry Simper [maillozlarrysimperi vahoo.com |

Sent: Thursday, October 3. 2009 9:21 AM

To: Curlis Paule

Ce: Trancisco Astorga

Subject: 1253 Narthridge Dr - Follow-up on [nspection and Site Plan

Curtis,

As requested, attached you will find an updated Floor Plan in PDF format and Square Footage Detail for the ADU. | measured
the exterior building envelope to get an accurate measurement of the entire building arca. and | also measured cach and BVery
room/area of the ADL to ensure accuracy. | then updated the Floor Plan accordingly along with a detailed description of the
IMCasUrements.

Please let me know if you need hard copies (E-Size Plots andior 11x17 prints) of the Floor Plan, as | would be happy o print and
drop them off to you, il needed. Also, please let me know if you need anything else in order to process the CUP Application and
issue the Conditional Use Permit and deed restriction on behalf of Adam Kerr and LGI Properties 1.1.C,

Respectfully,

Larry Simper
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EXHIBIT-D

Planning Director Denial of Conditional Use Permit

APPEAL: Of Planning Director Denial Issued December 3, 2019
Permit: Conditional Use Permit (CUP) for Acceesory Dwelling Unit (ADU)
Property: 1253 Northridge Drive, Bountiful, Utah 84010
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RAMDY C.LEWIS
MAYOR

CITY CQUNCIL
r.ata Bradahaw
Fendalyn Harris

‘A Richard Higginson

BOUNTIFUL e

EST. 1847 CITY MANAGER
Gary R, Hill

Certified Letter, and e-mail delivery to larrysimper@yahoo.com

December 3, 2019

Adam Kerr, contract purchaser
1253 Northridge Drive
Bountiful, Utah 84010

Dear Mr. Kerr,

Please note that your submitted Conditional Use Permit (CUP) application for an accessory
dwelling unit (ADU) located at 1253 MNorthridge Drive is hereby denied. This denial is based on

the lack of compliance with condition of approval no. 6 as specified by the Bountiful City
Administrative Committee,

After months of dealing with an un-approved ADU, on September 10, 2019 you submitted a
CUP application to be reviewed by the Bountiful City Administrative Committee far an ADU.
The Administrative Committee reviewed the application, held a public hearing, and approved
the CUP for the ADU Unit with the following Conditions of Approval:

1. The owner(s) of the property, or contract purchaser, must continually occupy the
primary residence or the ADU.
(Per Bountiful City Land Use Ordinance § 14-14-124(C){7)).

2. The property is to be used only as a single-family use and shall be subject to a deed
restriction.
{Per Bountiful City Land Use Ordinance § 14-14-124(C){g}).

3. There shall be no separate utility service connections. The applicant shall allow staff to

verify that this condition is met by checking City and by inspecting the site,

(Per Bountiful City Land Use Ordinance § 14-14-124(C)(8)).

The ADU shall meet all the criteria in 14-14-124 of the City Land Use Ordinance.

5. The Conditional Use Permit (CUP) is solely for this property and is non-transferable.
(Per Bountiful City Land Use Code § 14-2-511).

=
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6. Staff to verify that square footage is accurate through a site inspection.
(Per Bountiful City Land Use Code § 14-14{D)(1)).

(Code citations in parenthesis are added for reference).

As coordinated with Mr. Larry Simper, your applicant representative, staff conducted site
inspections of the site on October 1, 2019 and on October 31, 2019 to confirm compliance with
conditions of approval no. 3 and 6. Regarding condition of approval no. 3, staff recognized that
there was one (1) utility service connection for both the principal unit and the ADU, making the
proposal compliant with condition no. 3. Regarding condition of approval no. 6, staff
inspections revealed that that the site is not in compliance with Bountiful City Land Use Code §
14-14-(D}(1) which states:

An attached accessory dwelling unit shall be deemed unlawful and shall not be

occupied unless all of the following criteria are met:

1. Shall not occupy more than forty percent (40%) of the total floor area square
footage of the primary dwelling structure.

The proposal is not in compliance with the provision above as the footprint of the main level
consisting of the principal unit, is essentially the same, as the footprint of the lower level,
consisting of the proposed ADU. The only exceptions are some small bay windows/cantilevered

areas that are located on the main level/principal unit that don’t add up to 60% of the total
floor area sguare footage.

The updated plans submitted by Larry Simper after September 23, 2019 reflect several changes
from the original plans submitted, which included an entire bedroom labeled “Not Occupied
(Locked/Secured)” while another area built as a narrow laundry room shows a significant
portion of it labeled as “Unfinished Area”. Although the application did not count these two (2)
areas (based on the deadbolt placed on the door to the bedroom and showing a line on the
updated plans delineating the “Unfinished Area” from the laundry area from the rest of the
same room), staff considers these two (2) areas as part of the ADU. The bedroom’s deadbolt
can easily be replaced with a standard bedroom door handle, a key can be left in the deadbolt,
or the door can be left unlocked. Perhaps most importantly, the bedroom is not contiguous to
the principal unit nor is it accessible to the principal unit without passing through the ADU.
With regards to the "laundry area” there is no permanent physical barrier consisting of a wall
separating the labeled “laundry area” from the rest of that same room, just a line on an
updated floor plan, and again, it is not contiguous to or accessible to the principal unit without
passing through the ADU.

The bedroom labeled as “Not Occupied {Locked/Secured)” as well as the remaining portion of
the laundry area labeled as "Unfinished Area” cannot be counted as part of the principal unit
and the CUP application for the ADU does not meet the current Ordinance, specifically § 14-14-
(D)(1); therefore, the application is denied,
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Pursuant to Bountiful City Code § 14-2-104(E), you may appeal this decision. The appeal and
accompanying appeal fee must be filed with the City by December 17, 2019 at 6 pm. The
appeal provisions are found in Section 14-2-108 Appeals, 14-2-109 Appeal Authority, and 14-2-
110 Property in Good Standing, of the Bountiful City Land Use Code. Don’t hesitate to contact
us should you have any questions.

Sincerely,

Francisco Astorga, AICP
Administrative Committee Chair
0: B01-298-6190| E: fastorga@bountifulutah.gov

Certified Copies to:
ADU Tenant: Michael Castro
1253 Morthridge Drive
Bountiful, UT 84010

Owner agent: Larry Simper

1819 South 900 East
Salt Lake City, UT 84105
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Attachment 1

14-3-102 DEFINITIONS
[...]

4. ACCESSORY DWELLING UNIT (also “Accessory In-Law Apartment”™): A self-
contained dwelling unit within an owner occupied single-family residence or
located on an owner occupied property that is cither incorporated within the
single-family residence or in a detached building which maintains complete
independent living tacilities for one or more persons, including permanent
provisions for living, sleeping, eating, cooking and sanitation including a separate
kitchen and/or laundry facilities.

[...]
14-14-124 ACCESSORY DWELLING UNIT
A, Purpose:

The city recognizes that accessory dwelling units (ADUs) in single-family residential
zones can be an important tool in the overall housing plan for the city. The purposes of
the ADU standards of this code are to: Allow opportunities for property owners to
provide social or personal support for family members where independent living is

desirable;
1. Provide for affordable housing opportunities;

2. Make housing units available to moderate income people who might otherwise

have difficulty finding homes within the city;
3. Provide opportunities for additional income to offset rising housing costs;

4. Devclop housing units in single-family neighborhoods that are appropriate for
people at a variety ol stages in the life cycle; and

5. Preserve the character of single-family neighborhoods by providing standards
governing development of ADUs.

B. An accessory dwelling unit shall only be approved as a conditional use.

C. An accessory dwelling unit shall not be approved, and shall be deemed unlawful, unless it
meets all of the following criteria:

. An accessory dwelling unit shall be conditionally permitted only within a single-
family residential zone, and shall not be permitted in any other zone.

e

It is unlawful to allow, construct, or reside in an accessory dwelling unit within a
duplex or multi-family residential building or property.
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3. Itis unlawful to reside in, or allow to reside in, an accessory dwelling unit that has

not received a conditional use permit or without written authorization from the
Bountiful City Planning Department.

4. A maximum of one (1) accessory dwelling unit shall be permitted as a conditional
use on any lot or parcel in a single-family zone.

3. ITtis unlawful to construct, locate, or otherwise situate an accessory dwelling unit
on a lot or parcel of land that does not contain a habitable single-family dwelling.

6. A deed restriction limiting the use of a property to a single-family use, prepared
and signed by the Bountiful City Planning Director and all owners of the property
on which an accessory dwelling unit is located, shall be recorded with the Davis
County Recorder’s Office prior to occupancy ol the accessory dwelling unit. If a
building permit is required, then said deed restriction shall be recorded prior to
issuance of the building permit.

7. The property owner, which shall include titleholders and contract purchasers,
must occupy either the principal unit or the ADU, but not both, as their permanent
residence and at no time receive rent for the owner occupiced unit, Application for
an ADU shall include proof of owner occupancy as evidenced by voter
registration, vehicle registration, driver's license, county assessor records or
similar means.

8. Separate utility meters shall not be permitted for the accessory dwelling unit.

9. Any property and any structure that contains an approved accessory dwelling unit
shall be designed and maintained in such a manner that the property maintains the
appearance of a single-family residential usc. A separate entrance to the ADU
shall not be allowed on the front or corner lot side yard. Any separate entrance
shall be located to the side or rear of the principal residence.

10. It is unlawful to construct an accessory dwelling unit, or to modify a structure to
include an accessory dwelling unit, without a building permit and a conditional
use permit.

11, Adequate off-street parking shall be provided for both the primary residential use
and the accessory dwelling unit, and any driveway and parking area shall be in
compliance with this Title. In no case shall fewer than four (4) total off street
parking spaces be provided with at least 2 of the spaces provided in a garage. Any
additional occupant vehicles shall be parked off-street in City Code compliant
parking areas.

D. An attached accessory dwelling unit shall be deemed unlawful and shall not be occupied
unless all of the following criteria are met:
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1. Shall not occupy more than forty percent (40%) of the total floor area square
footage of the primary dwelling structure,

2. Shall not exceed ten percent (10%) of the buildable land of the lot,
3. Shall be at least three hundred fifty (350) sq ft in size,

4. Shall meet all of the requirements of the International Building Code relating to
dwelling units,

5. An attached accessory dwelling unit shall mcet all of the required sethacks for a
primary dwelling.

6. Shall not have a room used for sleeping smaller than one hundred twenty (120)
square feet, exclusive of any closet or other space,

E. A detached accessory dwelling unit shall meet all of the above criteria, plus the
following:

1. Shall require a conditional use permit, reviewed and approved by the Bountiful
City Administrative Committee.

2. Shall not be located on a lot with less than eight thousand (8,000) sguare feet
buildable land.

3. Shall be configured so that any exterior doors, stairs, windows, or similar features
are located as far away from adjoining properties as is reasonably possible to

provide privacy to those properties.

4. Shall meet all of the setbacks required of a detached aceessory structure requiring
a conditional use permit,
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EXHIBIT-E

Planning Commission Administrative Commitee Meeting Minutes

APPEAL: Of Planning Director Denial Issued December 3, 2019
Permit: Conditional Use Permit (CUP) for Acceesory Dwelling Unit (ADU)
Property: 1253 Northridge Drive, Bountiful, Utah 84010
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Bountiful City
Administrative Committee Minutes
September 23, 2019

Present:  Chairman — Prancisco Astorga: Committee Members — Brad Clawson and Dave
Badham; Assistant Planner — Curtis Poole: Recording Secretary — Darlene Bactz

. Welcome and Introductions,

Chairman Astorga opened the meeting at 5:00 p.m. and introduced all present.

el

Consider approval of minutes for September 9, 2019.

Mr. Badham made a motion for approval of the minutes for September 9, 2019 as drafied.
Mr. Clawson seconded the motion.

A Mr. Astorga
A Mr. Clawson
A M. Badham

Motion passed 3-0.

3. PUBLIC HFEARING: Consider approval of a Conditional Use Permit to allow for an
Accessory Dwelling Unit at 1253 Northridge Drive, Larry Simper, applicant.

Larry Simper, applicant, was present.
Mr. Poole presented a summary of the stall report (the full staff report follows).

The applicants are requesting approval of an Accessory Dwelling Unit (ADU) which was
part of the home which was built in the mid B0’s. Plans show the unit has two bedrooms, two
bathrooms, a kitehen, living space and a laundry room.

According to City Code, 14-4-124. a Conditional Use Permit for an ADU is required and
applicants shall meet all standards ol the Code for approval. The site is located in the R-3
Single-Family Residential zone and consists of a single-family dwelling which will be
maintained as such by the applicant. The lot is 0.469 acres (20,429 square feet). There will
only be one ADU and there will only be one utility connection located at this property. The
ADLU is approximately 1,630 square [eel, and the home is 4.486 square feet, which is less
than the 40% standard in the Code.

The property currently meets the parking requirements, It has a two-car garage, a carport and
space for multiple cars in the driveway, The entrance for the ADU is on the side of the home
and not visible from the streel. The property will continue to have the appearance of a single-
lamily dwelling and should have minimal impact on the surrounding neighborhood.
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Bauntiful City Administrative Commitles Minutes
September 23, 2019
Pape 2 of 9

Mr. Simper represents the contract purchaser, Adam Kerr, who will be residing at the home,

The Code requires the property owner to reside at the home and further states a property
owner could also be a contract purchaser or titleholder.

Based upon the above findings, staff has determined the applicants would comply with all

requirements for the Conditional Use Permit, Stafl recommends approval of the Conditional
Use Permit with the following conditions:

—_

The owner(s) of the property, or contract purchaser, must continually occupy the
primary residence or the ADU.

2. The property is to be used only as a single-family use and shall be subject to a deed
restriction,

There shall be no separate utility service connections.

The ADU shall meet all the criteria in 14-14-124 of the City Land Use Ordinance.
The Conditional Use Permit is solely for this property and is non-transferable.

I R

Mr. Poole noted that the deed restriction, after being signed by the property owner(s) and the
city, would be recorded with Davis County and the deed restriction states that the home is
zoned as single family and cannot be used as a duplex.

Mr. Astorga requested that Mr, Poole access 14-14-124 of the Bountiful City Code and read
it to those in attendance in order to familiarize them with that section of code. Mr. Poole
explained that this particular section of code was adopted by the City Council in November,
2018. He further noted that ADU applicants start their process by applying for a Conditional

Use Permit, as outlined in the Code, and if an applicant meets all of the Code criteria. the
application should be approved.

Mr. Poole read from the Code: 1. An accessory dwelling unit shall be conditionally
permitted only within a single-family residential zone” and noted that ADUs are not
permitted in multi-Tamily or commercial zones. Mr. Poole continued reading: “2. It is
unlawful to allow, construct, or reside in an accessory dwelling unit within a duplex or multi-
family residential building” and explained that this refers back to #1. Mr. Poole continued
reading from the Code: 3. It is unlawful 1o reside in, or allow to reside in, an accessory
dwelling unit that has not reccived a conditional use permit” and explained that was the
purpose of the meeting. Mr. Poole summarized code eriteria #4 by stating that only one ADU
15 allowed per parcel and noted that multiple ADUs are not permitted, Mr. Poole read: “5. It
is unlawful to construct, locate, or otherwise situate an accessory dwelling unit on a lot or
parcel of land that does not contain a habitable single-family dwelling™ and explained that a
home must exist before there can be an ADU. Mr. Poole noted that criteria #6 addresses the
deed restriction previously discussed. Mr. Poole read: “7. The property owner, which shall
include titleholders and contract purchasers. must occupy either the principal unit or the
ADU” and noted that the Code does not specify which unit the property owner should
occupy, but they must occupy one of the units al the address. The owner cannot live
somewhere else and rent out both units because that would then classify the home as a
duplex. and that is noted on the deed restriction. Mr. Poole summarized criteria #8 by stating
that separate utility meters are not permitted. Mr. Poole read: 9. Any property and any
structure that contains an approved accessory dwelling unit shall be designed and maintained
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Bountiful City Administrative Committee Minutes
September 23, 2019
Page 3 of 9

in such a manner that the property maintains the appearance of a single-family residential
use. A separate entrance to the ADU shall not be allowed on the front or corner lot side vard.
Any separate entrance shall be located to the side or rear of the principal residence.” Mr.
Poole noted that the City strives to eliminate the appearance of a home having two front
doors, and that an ADU entrance must be on the side or rear of the building. Mr. Poole read:
“10. 1t is unlawful to construct an accessory dwelling unit. or to modify a structure to include
an accessory dwelling unit, without a building permit and a conditional use permit.™ Mr.
Poole explained that if someone is building a new home with an ADU, they would be
required to obtain a building permit and a conditional use permit. Mr. Poole read: *11.
Adequate off-sireet parking shall be provided for both the primary residential use and the
accessory dwelling unit. and any driveway and parking arca shall be in compliance with this
Title.” Mr. Poole summarized that ADU code requires at least four off street parking spaces.
two of which need o be in a garage.

Mr. Astorga invited comment from the applicant, Mr, Simper. Mr. Simper noted that the stalf
report seemed to have covered everything and expressed gratitude that the home was not
harmed by the recent fire in the area. Mr. Simper further noted that he recognizes the value of
maintaining the appearance of a single-family home for the Northridge Drive neighborhood.
Mr. Simper also noted that he represents the company that fixed the home and landscaping
from its prior poor condition into the present good condition.

PUBLIC HEARING: Mr. Astorga explained the Public learing rules and opened the
Public Hearing at 5:17 p.m.

Wade Frey (1434 Northridge Drive) addressed the code change from last November and
asked for an explanation of the reasoning behind the code change and what was changed. Mr,
Astorga read the following code change reasons from Section 14-14-124(a):
1. Allow opportunities for property owners to provide social or personal support for
family members where independent living is desirable;
2. Provide for affordable housing opportunities;
3. Make housing units available to moderate income people who might otherwise have
difficufty finding homes within the city;
Provide opportunities for additional income to offset rising housing costs;
5. Develop housing units in single-family neighborhoods that are appropriate for people
at a variety of stages in the life cycle; and
6. Preserve the character of single-family neighborhoods by providing standards
governing development of ADUs.

s

Mr. Astorga noted that he was not employed by the City when the code change was adopted
but that the code does contain the purpose for the change. Mr. rey asked il the change came
out of common concern for the City of Bountiful or was it brought forward by residents who
wanted to see a change. Mr. Astorga indicated that he was uncertain if the change was
initiated internally or by constituents and olfered to provide pertinent City Council minutes
to Mr. Frey. Mr. Frey expressed concern regarding the City’s ability to monitor ADU
residency and stated that his concern is based on another residence on Northridge Drive
where the owner is not regularly present.
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Bountiful City Administurative Commitlee Mingles
September 23, 20149
Page 4 of 9

Jacci Bacon (1241 Northridge Drive) asked how neighbors can be assured that the owner is
actually living there. Mr. Poole noted that documentation was submitted with the CUP
application, specifically the contract purchase agreement. Mr, Poole further noted that city

staff accesses county records to verify property ownership, and in this case stafl verified the
contract purchaser.

Kathleen Bailey (1272 Northridge Drive) expressed concern with the current code in that it
does not define the term “contract purchaser,” and she stated her opinion that requests for
ADUs from those other than the legal title holder should not granted until that term is defined
in the code, Ms. Bailey stated her belief that the term “contract purchaser”™ was probably
meant for new construction, although she doesn’t know for sure. Ms, Bailey also stated her
displeasure about the limited notice given for the code change public hearings last
September, and stated that most people were probably shocked regarding the code change,
Ms. Bailey said that regardless of why the term “contract purchaser”™ was added to the code
language, she believes that the terms under which the contract is executed need to be
considered, and lurther stated that a legal title holder is not the same as a contract purchaser.
Mr. Astorga explained that the contract purchaser scenario had not previously come up on
any ADU/CUP application and that the city attorney was consulted regarding the contract
purchase agreement submitted with the application. Mr. Astorga described this situation as a
sort of rent-to-own arrangement, and stated that the contract purchaser is currently living at
the property, that the contract owner is acting as a bank of sorts, and that the city atlorney
concluded that the contract reflects that arrangement. Ms. Bailey asked to see the language in
the code, and Mr. Astorga re-read the language stating, “The property owner, which shall
include titleholders and contract purchasers, must occupy either the principal unit or the
ADU™ Ms. Bailey noted that the term “contract purchaser” is not defined. Mr, Astorga
explained that he had contemplated that term and had concluded that the term is not meant to
include those who are merely under contract to purchase because the purchase might not go
through, but the term is meant to include contracts involving seller financing. Ms. Bailey
said that her neighborhood was previously impacted by lack of clarity in the code regarding

building height, and she stated her belief that the code needs to be very clear regarding what
a contract purchaser is,

Clair Asay (1305 Northridge Drive) expressed his concern regarding how the city will
monitor the ADU rental situation and explained a current neighborhood concern regarding a
home with multiple renters with no owner living on site.

Steve Gulbrandsen (1337 Northridge Drive) expressed concern regarding the “contract
purchaser” situation and requested that the city attorney review it to make sure it is legitimate

and made a plea to the committee to not allow the neighborhood to be turned into multi-unit
lacilities.

Tim Jones (1385 Northridge Drive) noted that the referenced code section D(1) states that the
ADU shall not occupy more than 40% of the total Moor area square footage and asked il the
application meets that requirement. Mr. Poole stated that it does. Mr. Jones stated his desire
that no duplexes or multi-home units be created in the neighborhood as they might decrease
property values. He stated that at 1375 Northridge Drive there are rooms being rented out

not just floors — and stated he would like to discuss this address with the city to see if they
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have the proper permit to do this, Mr. Jones further stated that he has concerns with potential
fire at that address as he believes small kitchens have been set up in bedrooms because the
renters share a kitchen, and it is a nightmare waiting to happen. Mr. Jones expressed concern
regarding the slippery slope of problems arising from multi-lfamily homes being allowed in
single family home neighborhoods.

Donald Milligan (1493 Skyline Drive) stated that he agreed with Mr. Asay and Mr.
Gulbrandsen. Mr, Milligan stated his beliefl that the City needs a better system of monitoring
and following up with these agreements.

Clenna Frey (1434 Northridge Drive) asked if there was a check and balance system to verify
that the owner actually lives at the property in question and if rooms are being rented.

James Bacon (1241 Northridge Drive) presented an advertisement for rental of the bottom
floor of the property and noted that the advertisement stated the square footage as 2.200. Mr.
Bacon stated his belief that there are two utility meters at the applicant’s address. Mr, Bacon
read a text from a friend who had shown interest in the rental which stated that the property is
a multi-family home. Mr. Bacon stated that the home has been used as a duplex for two years
and wondered if' the owner applied for permits in order to run a duplex. Mr, Astorga stated
that that 1s the purpose of the meeting. Mr. Bacon clarified by asking if a permit was
previously obtained and was there a penalty for not obtaining one earlicr. Mr. Bacon asked
how wverifiable the contract was. Mr. Bacon recounted conversations with Adam Kerr
regarding purchasc of the home, specifically a conversation where Mr. Kerr stated he was
going to buy the house lor a while, Mr. Bacon expressed concern regarding the words “buy it
for a while™ and questioned il the purchase might be a sham. Mr, Bacon surmised that if the
ADU is 2,200 square feet, it does not meet the code criteria. Mr. Bacon also raised concerns

regarding the purchase contract because Mr. Kerr expressed uncertainty to him regarding the
terms of the contract.

Josh Bacon (1241 Northridge Drive) asked regarding the ADU square footage calculation.
Mr. Poole explained that the applicant provided the square footage calculation with the
application. Mr. Bacon noted that the square footage of the home is 4,497, and questioned the
accuracy of the ADU square footage as stated in the application as it is a mirror of the top
floor. Mr. Bacon also inquired how “non-livable™ space is determined. Mr. Astorga stated
that questions would be answered aller the close of the Public Hearing.

Dave Kurtz (827 Northridge Drive) inquired about the existence of ADUs in other high-end
Bountiful City neighborhoods. Mr. Astorga explained that there is no definition of high-end
neighborhood in Bountiful City. Mr. Astorga further explained that ADUs are permitted
everywhere where single home dwellings are allowed — which is most of Bountiful City. Mr.
Astorga noted that the Administrative Committee approves an ADU application about every
other week — and that is for the entire city — not just for nice neighborhoods versus not-so-
nice neighborhoods. Mr. Astorga added that, in his estimation, the bigger the lot the more
casily an ADU can be accommodated,

Karen Whitehead (1227 Northridge Drive) stated that the past code allowed for a property
owner to rent to a family member and asked about about the code change. She also queried if
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the existence of an ADU in the neighborhood would classify the neighborhood as low rental
income area. Mr. Astorga explained that the City does not determine low rental income areas
— the market does that. Mr. Astorga noted that the prior code limited a mother-in-law
apartment, which is another name for an ADU, by allowing property owners to rent to a
blood relative only, and that changed in November 2018. Ms., Whitehead asked who made
that change, and Mr. Astorga answered that it was approved by the City Council. Ms.
Whitehead requested information regarding the change, and Mr. Astorga agreed to provide
that information and explained that the ADU changes were adopted as an amendment to the
code. Ms. Whitehead inquired regarding the process for noticing the public regarding code
changes, and Mr. Badham said he would address that at the close of the Public Hearing,

Roy Woodbury (1258 Northridge Drive) echoed prior concerns regarding monitoring the
conditions of the ADU and protecting property values.

Kent Whitehead (1227 Northridge Drive) expressed [rustration about not knowing about the
change in the code prior to its being adopted by the City Council and pleaded that the
committee deny the application as approval could destroy the neighborhood.

Cindy Dubois (1223 Northern Iills Drive) expressed agreement with all things said in the
Public Hearing and noted that the neighborhood is beautiful with wonderful homes and

lamilies, and she expressed frustration about not being properly notified about changes in the
city.

The Public Tlearing was closed at 5:43 p.m.
Mr. Astorga expressed gratitude for the civility displayed during the Public Hearing,

Mr. Poole explained the notification requirements for Public Hearings and specifically noted
that for a CUP a sign is posted on the property to alert neighbors regarding the considered
action. Mr. Poole and Ms. Baetz further explained that for code changes the action to be
considered is published in a local newspaper and for zone changes the action to be
considered is published in a local newspaper and notice is given to each property owner
within 500 leet of the affected area. In addition, regarding a CUP or code change, the agenda
with the action to be considered is posted on Bountiful City’s website, the Public Notice
website, and on social media platforms. Mr. Poole indicated that the city follows state law

when noticing these types of actions. Mr. Astorga noted that it is not feasible for the city to
send out 43,000 letters for code changes.

Mr. Badham explained his role on the committee is that of an appointed citizens’
representative. Mr. Badham noted that as people have learned about the ADU code change he
has received many phone calls from concerned citizens. Mr. Badham explained, from his
personal perspective, the reasoning behind the code change. He noted that the State of Utah
encouraged cities o provide affordable housing and that Bountiful, following a trend, passed
the revised ordinance. In accordance (o the passed ordinance. if the eriteria for an ADU are
mel, the committee cannot deny the application. Mr. Badham noted that one person who
spoke at the Public IHearing requested a denial — but il the applicant meets the eriteria it
cammot be denied. Mr. Badham countered that the committee can hold the applicant to the

PACKET: Bountiful City, Administrative Law Judge Appeal Page 71 of 146



Pountitul City Administrative Committes Minules
Seplember 23, 2019
Page 7 of 9

letter of the law. e expressed agreement that the ADU code needs additional definitions and
told the group that it would take people like them to advocate changes. He encouraged the
group to contact their City Council and come lo the city meetings. Mr. Badham explained
that the ADU ordinance did not change by itsell and that there was a public mecting held at
City Hall. He observed that people don™ seem Lo respond until things hit home. Mr. Badham
also explained that Bountiful City does not employ a full time ordinance enforcement officer.
He encouraged the group to the police the conditions placed on the ADU and contact the city
if those conditions are not met. Regarding the comment that there are two meters, Mr.
Badham noted that would need to be investigated and could disqualify the application.
Regarding the ADU parking, Mr. Badham raised a question regarding whether two cars can
park in the carport, and Mr. Poole indicated there was room for two cars. Mr. Badham also
noted that the structure is close to the property line and suggested the city investigate its
compliance with city requirements. He also noted that the ordinance does not specify which
tenant parks where. Mr., Badham suggested thal the city evaluate the ADU square loolage
and confirm that it complies with the code. He also noted that certain areas of the basement
(i.c. stairease, furnace room. ete.) will be excluded from the square footage of the ADU, Mr.
Badham addressed the concern raised regarding owner occupancy at the property and
encouraged the group to know their neighbor. Mr. Badham stressed again that if the code
criteria is met. the committee must grant approval in spite of public opposition o the
ordinance.

Mr. Clawson noted that his concerns were mostly the same as Mr, Badham's.

Mr. Astorga explained that any code change goes through the Planning Commission and the
City Council and that both require a Public Hearing — so two Public Hearings are held. Mr,
Astorga noted that monitoring things like this are challenging based on the city budgeting
resources, Mr. Astorga noted again that the idea of “contract purchaser”™ was discussed with
the city attorney, the contract was examined. and 1t was determined to be aligned with the
code. Mr. Astorga addressed the comment regarding the online ADU advertisement. Tle
noted that determmations are nol based on what is seen online but only through what is
olTicially submitted with the application and added that this applies even if an incorrect term
15 used online or in social media (i.c. calling an ADL a duplex), Mr, Astorga addressed the
question about checks and balances and noted that the conditions of approval serve this
purpose, and he noted his desire to amend some of those conditions. Mr. Astorga reiterated
that the contract between the contract purchaser and the property owner was reviewed by the
city attorney and no issues were raised which prevented the item from being placed on the
mecting agenda. Mr. Astorga addressed the issue of what is deemed “livable™ and noted that
an application cannot be denied simply based on what someone says regarding a supposed
incorrect measurement. My, Astorga proposed a condition of approval in which the city
would obtain owner permission to visit the property and take measurements in order to
determine if the ADU complies with the 40% standard. lle noted there are some basement
arcas which will not be considered part of the ADL!, Mr. Astorga addressed the issue raised
regarding two utility connections and noted that city records will show the number of utility
connections on the property, and further noted that with owner permission the city can walk
the site and verify the number of utility connections. He suggested this be another condition
of approval in order to meet the land use code. Mr. Astorga addressed the question regarding
the carport setbacks and noted that his cxamination ol the site plan indicates that the carport
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does meet setbacks and that there appears to be ample parking based on the information
submitted, Mr, Astorga indicated he would support a motion with conditions outlined by staff
and with additional conditions which address verification of the utility connection,
verification of the ADU size, and actions to be taken if the contract purchaser moves from
the property. Mr. Astorga noted that a property owner or contract purchaser must live on site
in order to for the conditions of the ADU to be valid and suggested that the deed restriction
be very specific in stating that, Mr. Astorga addressed the issue raised regarding the rear door
and noted that is allowed by code. The idea of adding a condition for the applicant to install a
fence, in order to mitigate impacts, was raised, and Mr, Astorga asked Mr. Simper about his
willingness to install a fence. Mr. Simper indicated he was not willing to finance the fence

installation, but he would support installation of a fence by the contract purchaser and
neighbor if they desire.

Mr. Clawson reminded the group that part of the responsibility of the ADU lies with the
owner living on site and keeping the property properly maintained.

Mr. Poole explained that part of the reasoning behind a conditional use is putting conditions
on a use and many issues can be mitigated by those conditions. Mr. Clawson noted that he
was comfortable with most of the additional conditions suggested, but he did not think it was
consistent with prior actions taken by the committee to require fence installation. He further
noted his beliel that the commitiee is tasked with enforcing the ordinance and felt that the
applicant had met the conditions of the ordinance. Mr. Badham added his agreement that he
felt the addition of a fence should not be included as a condition of approval.

Me. Clawson made a motion to approve a Conditional Use Permit to allow for an Accessory
Dwelling Unit at 1253 Northridge Drive. Larry Simper, applicant. according to conditions
outlined by staff and with additional conditions as follows: the City will measure the ADU
square footage to verily its size: the City will verily that the property has only one utility
connection; and the City will ensure that current and (uture property owners. title holders or
contract purchasers abide by the deed restriction. Prior to the vote being taken, Mr. Badham
inquired whether any of the contract purchaser’s family would live in any portion of the
ADU. Mr. Simper indicated that was not the case and that the ADU is separated from the
main home. Mr. Badham clarified that certain rooms of the basement wouldn’t be pulled
from the proposed ADU area simply to meet the 40% criteria. and Mr. Simper said the entire
basement is the ADU, Mr. Astorga interjected that the ADU area does not include the garage
space or an uninhabitable basement area with no windows. Mr. Simper verified that was the
case, and in addition, a utility room and the staircase would not be included. Mr. Poole
indicated that a garage should not be included in the ADU calculation. Mr. Astorga
summarized that a motion for approval had been made with conditions outlined by staff with
addition conditions as follows: the City shall verify the ADU square footage for compliance
with the 40% criteria; the City shall verify the existence of only one utility connection; and
measures will be taken to ensure that the current and next property owner, title owner or

contract purchaser abide by regulations of the deed restriction. Mr. Badham seconded the
molion with the amended conditions outlined.
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Mr. Astorga
Mr. Clawson
Mr. Badham

‘::- ‘:p ‘::.

Motion passed 3-(0.

4. Consider approval of a Conditional Use Permit, in written form, to allow for a Home

Occupation Group Instruction with up to 12 children at 1062 Arlington Way, Megan
Bowden, applicant.

Mr. Badham made a motion to approve a Conditional Use Permit, in written form, to allow
for a Home Occupation Group Instruction with up to 12 children at 1062 Arlington Way.
Megan Bowden, applicant. Mr. Clawson seconded the motion.

A Mr. Astorga
A Mr. Clawson
A Mr. Badham

Motion passed 3-0).

5. Consider approval of a Conditional Use Permit, in written form, to allow for an
Accessory Dwelling Unit at 2220 South 900 East, Carrie & Tad Mills, applicants.

Mr. Clawson made a motion to approve a Conditional Use Permit, in written form, to allow
for an Accessory Dwelling Unit at 2220 South 900 East, Carric & Tad Mills, applicants, Mr.
Astorga seconded the motion.

A Mr. Astorga
A Mr. Clawson
. MWr. Badham

Motion passed 3-0.
6. Miscellaneous business and scheduling,

Mr. Astorga outlined the next committee meeting and ascertained there were no further items
of business. The meeting was adjourned at 6:22 p.m.

g

Francisco Asforga. Planning Director
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Present:  Chairman — lrancisco Astorga; Committee Members — Dave Badham and Brad
Clawson:; Recording Secretary — Julie Iolmgren

I. Weleome and Introductions.
Chairman Astorga opened the meeting at 5:05 p.m. and introduced all present.
2. Consider approval of minutes for September 23, 2019 and September 30, 2019,

Mr. Astorga referred to a highlighted copy of the minutes lor September 23, 2019 and
outlined necessary changes on page cight of the minutes as follows: (1) replace all
occurrences of the word “contractor™ with “contract,” (2) replace references of “contract
owner” with “contract purchaser.” and (3) change the word “inhabitable™ to “uninhabitable,”
Mr, Astorga made a motion to approve the minutes for September 23, 2019 with the changes
described herein. Mr. Badham seconded the motion.

A Mr. Astorga
A br. Clawson
A Mr. Badham

Motion passed 3-0.

Mr. Badham made a motion Lo approve the minutes for September 30, 2019, Mr. Astorga
seconded the motion.

A Mr. Astorga
Mr. Clawson (abstained)
A Wr. Badham

Maotion passed 2-0.

3. Consider approval of a Lot Line Adjustment at 1060 John Thomas Cirele and 1619
Lakeview Drive, Blake & Julic Murdock and Lauren Schweikle, applicants,

Julie Murdock. applicant, was present, along with her contractor, Kevin [unt.
Mr. Astorga presented the stafl report (the full staff report follows).

The applicants are requesting a Lot Line Adjustment between two properties located at 1060
John Thomas Circle and 1619 Lakeview Drive. Both properties, shown as Lot 46 and Lot 6,
are located in the R-3 zone. The purpose of the adjustment is to convey a portion of Lot 6 o
Lot 46. Lot 6 will convey 82 square feet (0.002 acres), shown as Conveyance Parcel to Lot
46. The adjustment will bring Lot 6 to 13,208 square feet (0.30 acres) and Lol 46 to 18.819
square feet (0.43 acres). No new lots are being created in the conveyance of property.
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I, No new lots were created in this conveyance so an amended subdivision plat will not
be necessary.

2. No new building permits have been issued or proposed.

Based on the above findings, Staff recommends approval of the lot line adjustment, with the
following conditions:

1. Complete any redline corrections required on the plat.

2. The approved lot line adjustment shall be recorded with Davis County.

Note: Approval of the property line adjustment by the City docs not act as a conveyance of

real property and appropriate conveyance documents must be prepared by the applicant and
recorded by the County.

Mr. Badham inquired regarding the conveyance of property, and Mr. Iunt indicated that a
quit claim deed would be utilized in the transaction. Mr. Badham inquired regarding the
permilting process, and Mr. Hunt noted that the project is under permit but the lot line
adjustment will accommaodate a wider separation in the patio walkway area.

Mr, Badham made a motion lor approval of a T.ot Line Adjustment at 1060 John Thomas
Circle and 1619 Lakeview Drive, Blake & Julie Murdock and Lauren Schweikle, applicants,
Mr. Clawson seconded the motion.

A Mr. Astorga
A Mr. Clawson
A Mr. Badham

Maotion passed 3-0.

4. Consider approval of a Conditional Use Permit, in written form, to allow for an

Accessory Dwelling Unit at 231 South 1300 East, Marci Rosenlof and Chad & Jamee
Lefler, applicants.

Mr. Badham made a motion for approval ol a Conditional Use Permil, in written form, to
allow for an Accessory Dwelling Unit at 231 South 1300 East, Marci Rosenlof and Chad &
Tamee Lefler, applicants. Mr, Clawson seconded the motion.

A Mr. Astorga
A dir. Clawson
A Mr. Badham

Motion passed 3-0.
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5. Miscellaneous business and scheduling,

Mr. Astorga made reference to the September 23 committee item regarding an ADU on
Northridge Drive. He noted that the wntten form for that item would be on the
Administrative Committec agenda in the near future — cven il no regular meeting was
scheduled. Mr, Astorga noted the need for transparency and alse the need o provide the
proper time period for a decision appeal. il necessary. Mr. Astorga outlined a few future
projects including: a review of ADU trends since the code change, the Moderate Income
Housing Plan, and trails plans. He ascertained there were no further items of business, and

the meeting was adjourned at 5:25 p.m.

Francisco Q{urga. Planning Director
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Present: Chairman — Francisco Astorga; Committee Members — Dave Badham and Brad
Clawson; Assistant Planner — Curtis Poole; Recording Secretary - Julie Holmgren

[. Welcome and Introductions.
Chairman Astorga opened the meeting at 5:02 p.m. and introduced all present.

2. Consider approval of minutes for October 21, 2019,

Mr. Badham made a motion to approve the minutes for (}cmhcr 2l ?,ﬂl‘;r Mr. Clawson
scconded the motion.

A Mr. Astorga
. M. Clawson
A Mr. Badham

Motion passed 3-0.

-

3. PUBLIC HEARING: Consider approyal of a Lun{lltmnal Use Permit to allow for an

Accessory Dwelling Unit at 66 East 1200:South, Todd Willey, applicant.

Todd Willey, applicant, was pmﬁcm
Curtis Poole prewmcd ihz: Hl:l” repo;,t{thu. full staff report follows).

The Applicant is lcqueusnng apprm al of a detached Accessory Dwelling Unit (ADU). The
Applicant constructed, a “detached parage and is now requesting to modify the existing
structure to mciu;;ic a pg;tlal garage with an ADU. The Applicant applied for, and received
approval to” buildsthe detached garage. Plans submitied show the unit will have two
hcuin::_tmﬁgg-:twﬂ_.ﬁal.]]ri:'mnls‘ a kitchen, living space and a laundry room.

ﬂccwdmg to Gity Code, 14-4-124, a Conditional Use Permit for an ADU is required and
,Applmams. %h\ﬂ“ meel all standards of the Code for approval. The site is located in the R-4
“Single-Family Residential Zone and consists of a single-family dwelling which will be
mmgl;ﬁu_m.d as such by the Applicant. The lot is 0.242 acres (10,541 square feet). There will
only 'be onc (1) ADU and there will only be one (1) utility connection located at this
property. The ADU is approximately 1,160 square feet, and the home 1s 4,264 squarc feet,
which is less than the 40% standard in the Code.

The property currently meets the parking standard required for approval. The primary
dwelling has a three-car garage, plus parking in the driveway. In addition to the primary
dwelling parking the detached garage has parking in front of the garage. The entrance to the
ADU is on the east side of the detached garage, facing the primary dwelling and not visible
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from the street, The property will continue to have the appearance of a single-family
dwelling and should have minimal impact on the surrounding neighborhood.

Based upon the above findings, Staff has determined the Applicant would comply with all
requirements for the Conditional Use Permit. Staff recommends approval of the Conditional

Use Permit with the following conditions:

I. The owner(s) of the property must continually occupy the primary dwelling or the

ADU.

2. The property is to be used only as a single-family use and shall be %uhjeﬂ to a Deed
Restriction. 3 !

3. Prior to beginning any construction on the ADU, the f‘\pphmntmhall reuafvc a
building permit. T

4,

The Applicant shall resolve any concerns regarding setbacks, EprLlall\’ ht: dmtame

from the detached garage lo the primary dwelling, to the sdtmfactmn of the Building
Official, prior to receiving a Certificate of Dccupanm e

5. There shall be no separate utility service connections. b

6. The ADU shall meet all the standards in 14-14-124: Dfﬂ'lE {3 11} 'l,cmd Use Ordinance.

7. The Conditional Use Permit is solely for Lhm propcrty aml 1&. non-transferable,
Mr. Poole noted that Mr. Willey currently has a pe‘rmtl 1m ‘the detached garage and that it
was red-tagged by the Lngineering Dcp’trtmem Mr. Péole suggested that the distance issues
be resolved prior to commencement of the ARU work. Mr. Astorga asked if the garage
permit would be converted to an ADU pei'mu, and,Mr, Willey stated that there has not yet
been an ADU permit issued, and that the uugma.l permit was for an RV garage. Mr, Astorga
inquired regarding the utility serviees, and Mr. Willey stated that there is currently no power
to the garage structure and 1hal he iz wmlung with the Power Department regarding power
specilications for the projéct."Mr. ﬂbmrj_.d asked if there would only be one wtility
connection, and Mr. Willey said that whs correct. Mr. Astorga referred to condition #4 and
suggested that it be mﬂdlﬂd tovinclude the words “specified in the Land Use Code™ before
thL comma; this is in ofder (o, clarify that the setback is not dictated by the Building Official.

. Astorga referred™to the plans for the ADU and specifically questioned the one foot

scth%k distanCes Mr, Wﬂlw stated that was a typographical error and should read as three
leet, and he was tasked with remedying the error on the site plan. Mr. Astorga stated that in
order to chmply with the city code the wall must be at least three feet from the property line.
Mr, delmm iurlhu clarified that the caves can have a one foot overhang, leaving two feet of
Ll:btmm to the' property line. Mr. Badham explained his role as citizens’ representative on the
cummltten and explained that he is finding that many Bountiful residents oppose ADUs. He
farther explained that the committee’s role is to determine if an ADU applicant [ollows the
ADU guidelines. Mr, Badham referenced the applicant’s setbacks and the existing problem
with the eaves and inquired if the project was properly permitted. Mr. Poole noted that the
garage was built with a permit, but it was discovered by an inspector that the garage eaves
were too close to the home. Mr. Badham suggested that the tvpo on the site plan not merely
by changed but also verified. and Mr. Poole noted that the Planning Department could
measure the area but that the Building Inspector would measure that area as part of his
inspection. Mr. Astorga explained that property line disputes are not uncommon in the city
and suggested that in the future it might be advisable 1o require applicants to obtain a survey
or a surveyor’s letter regarding the property lines — especially if a proposed project is situated
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near a property line. A discussion ensued regarding the property setbacks and the proposed
solution to the eaves issue. Mr. Willey noted that eity stall had verified his setbacks in
approximately 2016, Mr. Badham speculated that eity stall” based their verification on
mformation provided but does not certify it. Mr. Willey explained that the sctbacks were
measured during a garage foundation inspection, and Mr, Badham reiterated that the city
does not certify the setbacks nor take responsibility, Mr. Willey explained that the current
setback problem would be rectilied by clipping the corners of the eaves and that this clipping
proposal had been discussed with the city inspector and determined o be a feasible solution.
Mr. Astorga read from the code that “an accessory structure shall be located atdeast five (5)
feet from a primary structure, including eaves, bay windows, chimneys, and’ wany other
protrusion on either the accessory building or the primary structure.” Mr. W,l;lcy reguested
the Certilicate of Occupancy be contingent on him correcting the eaves issue rather than
making the ADU permit contingent on the correction. Mr. P001¢ ncutc:d that work on the
current building permit has been halted and no further construction ¢an. occur dntil the caves
issuc has been rectified. Mr. Badham stated his belief that/th¢ egmmittee does not have
jurisdiction over the Certificate of Occupancy decision. M’; Badham inquired regarding
utilities for the ADU, and Mr. Willey explained that thespower ling would be run up the
backside of the ADU (and not under the structure); t'he,rzf uuuld be no gas line, and the
structure already has water and sewer, M. Badham asku,d Jf thE sewer had been inspected,
and Mr. Willey said yes. Mr. Badham observed _l,‘__]_mt the propetty has a large area covered by
concrete and inquired regarding the code qpeui,[jd.iijmi'é'ibr landscaping. Mr. Poole staled that
landscaping code requires 50% front, 50% ";‘lﬂe and 50% rear. Mr. Badham expressed
concern regarding too much concrete angthe property. Mr. Willey noted that he had
previously obtained a permit for work on hﬁi' property and there were no issues regarding
green space. A discussion ensuedwegarding; the concrete. and Mr. Poole recommended that
the committee investigate the jssue to determine if modifications should be required. Mr,
Badham queried il more mng,ratq was possibly poured than was originally included on the
plan. Mr. Astorga raised a qucstienregarding the main door through the garage and
wondered if it could be reloCateduin the back. Mr. Willey stated that he discussed the plans
with his architeet and Lhra did, m:l see that as a potential problem.

PUBLIC lII;ARH (: ?fll” Astorga opened the Public Hearing at 5:38 p.m. and closed the
hearing at 5:39. [} 1 with no comments from the public.
'-'b- - .\_‘- "'

Rl

Mr. ‘a‘.ill{:} btmd that the current garage project has already had a permit issued and
nupemed’dnd éverything prior to the caves situation passed.

Ny

P *

ik vaga made a motion for approval of a Conditional Use Permit to allow for an
;‘hcmp\nn Dwelling Unit at 66 Last 1200 South, Todd Willey, applicant, with the following
maodifications to conditions: First, change condition #4 to read as, “The Applicant shall
resolve any concerns regarding setbacks specified in the Land Use Code, especially the
distance from the detached garage to the primary dwelling, to the satislaction of the Building
Official, prior o receiving a building permit.” Second. add an additional condition which
reads, “A site plan shall be submitted to the City showing appropriate compliance with
applicable codes. The site plan shall also show the existing landscaping for comparison to
issued plans.” Mr. Badham clarified that if the existing landscaping meets with what is on an
approved plan then the landscaping will be deemed compliant. Mr. Badham asked il the
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Bountiful City Administrative Commitles Minues
Mevember 18, 2019
Page 4 of 4

question of egress needed to be added to the conditions, and Mr. Astorga indicated it did not.
Mr. Clawson seconded the motion.

.. Mr. Astorga
A M. Clawson
N Mr. Badham

Motion passed 2-1,
4. Miscellaneous business and scheduling.

Mr. Astorga ascertained there were no further items of business, and
adjourned at 5:45 p.m. ,ﬂ\\

;ﬁ,%w%

I'rancisco hﬁﬁargd nning Director

m“‘"&ﬂ‘

Wils

PACKET: Bountiful City, Administrative Law Judge Appeal Page 81 of 146



EXHIBIT-F

Utah Bar Journal Article - Law of Acquiescence

APPEAL: Of Planning Director Denial Issued December 3, 2019
Permit: Conditional Use Permit (CUP) for Acceesory Dwelling Unit (ADU)
Property: 1253 Northridge Drive, Bountiful, Utah 84010
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Article

Settling Boundary Disputes Using Utab’s Boundary

by Acquiescence Doctrine

by Elfiot &, Laterence

Nm oo long ago, ook a call from a property owner involved
in a boundary dispute. A masonry wall had stood for several
vears, separating her parcel from a neighboring property, A new
owner had recently purchased the neighboring property, and he
discovered (hat the wall had been built about 1en feet onto his
parcel. He immediately demanded that il be removed, so he
could install a swimming pool. The woman protesied, but he
hired 4 contractor, who began removing the wall and her lower
bed. She was distraught, but at that point, she had no choice but
1oy begin legal action against her neighbor, 1 the parties had
understood the boundary by acquiescence theory, they could
lave settled the dispute and avoided lidgaton.

Boundary by Avipriescence is an equitable doctrine applisl o resolve
property line disputes based on recognition of long-established
markers used W identify boundaries, “Is essence is thal where
there bus been any pe of a recognizable physical boundary,
which has been aceepted as such for a long period of lime, it
should be presumed that any dispute or disagreement over the
houndary has been reconciled in some manner” Baen v, efar,
525 P2d 725, 726 (Utah 1974}, The houndary by acquiescence
principle was recognized in Utah as carly as 1887, See Switzpable
. Worseldine, 5 Uah 315, 15 B 144 (Lah 1857),

Boundary Iy acquiescence is not found in the Utah Code bl
wats developed over muny vises by Utah's appellate courts, 1is
intended o guide property owners, prevent inceguity, and help
avoid litigation, The doctrine thus prometes stability in property
descriptions, conlributing w the “peace and good order of
sociel” Babr o fms, 2000 U 19, 9 35, 250 P3d 50,

The Equitable Underpinning of Boundary by Acquiescence
Boundary by acquiescence, like the similar doctrines of adverse
Ppossession o prescriplive casements, prevents ineuity by

recognizing long acceptance of property use or oceupation,

TERER A
Wolome 21 No B
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The very reason for heing of the doctrine of
boundary by acquiescence, . is that in the interes|
of preserving the peace and good order of sociely
the quictly resting bones of the past, which no one
seems o have been troubled or complained about
v st Tomyg period of years, should not be unearthed
lowr the purpose of stirring up controversy, but
shasalel be ledt in their repose.

Hobson v, Panguitch Lake Corp., 530 PILT92, 794 (Lh 1975),
Altering property ownership is nol to be taken lightly but may be
necessary 1o prevent inequity and injustice and o recognize
property rights arising from reliance on long-standing use, “It is
nol anjust in certain cases W require disputing owners w live
with what they and their predecessors have acquicsced in for a
lomg period of time.” Staker v Ainsworth, 785 P2d 417, 422
(Ltahy 19900 Ceitation and internal quotalion marks omitled).

Elements of Boundary by Acquiescence

A property owner must prove the [ollowing four clements in
order o successfully establish o boundary by acquiescence;
“UL) cccupation up b g vsible line marked by monumens,
fences, or buildings, (2} mutual acquicseence in the line as 3
houndary, (3) for a long period of time, (4) by adjoining
landowners.” Babr, 2011 UT 19, 4 35. The person asserting 2
elaim lor boundary by acquiescence has the burden of proof,
Andl, because application of the acquiescence doctrine aliers an

EELNOT B TAWRENCE, J1), dsan allorie)
wedth the (Office of the Property Kights
Citnbuslswen, pord of the Uteh Departrmend
of Commerce. For more fnformation
Plesese vigit the Office's website, al

e propertyrights ntah.goe.
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owner’s interest in real property, all four elements must each be
established by “clear and convincing” evidence, Essentinl
Botanical Farms, 10 v, Kap, 2000 UT 71, 9 22, 270 P3d 430,
437 Wany of the lonr elements are not proven, the claim fails.
Hales v Frakes, 600 P2d 356, 359 (Lah 1979),

For a time, a filth element — objective uncertainty as to the
correct boundary line’s location — was also required. However,
in 1990, the Utah Supreme Court eliminated that requirement,
holding that it made “houndary by acquiescence less practical,”
and thar the extra element wonld lead to more litigation rather
than less. Neeker, 785 B2d at 423,

Oecupation Up to a Yisible Line

The sceupation element requires aciual or constructive occupation
and use of the area in question, not just a mere clam o the
property. “The first element [of boundary by acquiescence | may
be satistied where lind up 1o the visible, purported houndary
line is farmed, oceupied by homes or other structires, improved,
irrigated, used to raise livestock, or put w similar use,” Babr ¢
s, 2001 UT 19, 9 36, 250 PAd 56. The oceupation should
b consistent with “a pattern of use that is normal and appropriate
fur the character and location of the land.” Dean ¢ Park, 2012
UT App 349, 9 29, 293 P3d 388 (internal citation omitled ), An
encroaching owner may nol claim a new houndary il access and
accupancy of 2 parcel up w the correct boundary by the neighboring
property owner is impessible. Carter o Hanvath, 9235 124 960,
902 {Utah 1996) (holding that inability to access and occupy all
of parcel is nol acquiescence in a new houndary)

The purpose of the secupancy clement is not e extent of the
use or peeupaney, but whether the owners have knowledge of
conditions and activities which might aller the ownership rights
in the property, so that there is opportunity o interrupt or alier
these conditions o activitics. See Awderson v, Fatin, 2004 UT
App 151, 9 18, 550 P 108, 113, "Construclive” occupation,
even if intended plans are not carried oul, may also satisly the
ocenpation requirement, il the owners have knowledge of the
conditions prevailing on the property, See Harding o Allen, 10
Utah 2d 370, 355 P2 910, 94-15 (Urah 19603,

The line claimed as the bowndary “must be definite and cerlain,
[with| physical properties such as visibility, permanence, stability,
and 2 delinite location,” Gillmor v Clmmings, 904 P.2d 703,
707 (sh €1 App. 1995). The claimed houndary line “must be
open G ahservation” and “must be definite, certain and not
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speculative.” Froco g Williams, 421 P2 944, 946 (1l
1966, In Freoco, the court found that an unused irrigalion

SNy

ditch was not permanent, visible, or slable enough tw mark 2
purported houndary. fd. at 946-47,

Ulimeatehy, the measure of whether the accupation requirement =

hits heen satisticd is to establish that a claimant’s occupation up =
. =

i, but not over, the purported houndary “would place 3 reasonabile =

party on notice thal the given line was treated as the boundary
between the properties.” Babe, 2000 1T 19, 9 30, 1t follows,
therefore, that oceupation and use of property without regard to
a fixed line would probably not be sulficient to esialilish a
boundary by acquiescence,

Marked by Monuments, Fences, or Buildings

The purporied boundary line must be clearly marked, again so
that a reasonable person would realize that the line was being
treated as the properly houndary, A sonwment must be some
tangible Landmark w indicate a boundary” Englert v Zane, 848
P2 165, 169 (Utah Gt App. 1993) (citation omitted) . The
monument, building, or fence may be replaced or even aliered,

MicHaAEL J. THoMAS JOINED THE ST, GEORGE
ofFFICE OF DurHAM Jones & PINEGAR
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Setling Houncey Disputes

48

but, as long s the same visible line is treated as the boundary,
an acquiescence claim may still be successtul. See Orton 1,
Carter, 970 T 2d 1254, 1257-58 (Lah 1998).

The purpose of the fence, building, or monument and whether
it was installed to mark a property boumdary is important, A
structure or other marker erected as part of the normal use of
the property, may identify 2 houndary only if the owners treated
itas such. A temporary, moveable fence used o control livestock,
Tt met inteneled o delineate a hounday, would not be sufficient
iy support # claim for 4 new houndary by acquiescence, Pitt
Taron, 2009 UT App 115, 9 2, 210 P3d 962,

Most of the cases addressing houndary by acquicscence have
concerned an artificial marker, such as a fenee or huilding,
Mettural features, however, may also serve to mark a purporied
boundary line, as long as the affected owners acquiesce in the
feture as marking the boundary. Suglert, 848 P2d at 170

i resling 4 river as property boundare), The natore of the macker
is not critical. *[T]he law merely requires ‘4 recognizable
physical boundary of any character, which has been acquiesced
in as a boundwy fora long period of ime."" Orfor, 970 14d al
1257 {citations omitled ),

Mutual Acquiescence in the Line as a Boondary

The “heart” of bonmndary by aciguiescence is mutual recogaition Ty
adjoining property owners it i visible line marks the houndary
between the properties. This element is satistied “where neighhoring
owners recognize and treat an observable line, such as a lence,
as the boundary dividing the owners property [rom the adjacent
landowner's propert” Seabe o fienes, 2000UT 19, 9 37, 230
B3d 56, Because itis based on the actions of the propery owners,
acquicscence is highly Facl dependent, Essendial Botanical Farms,
L v Kay, 2000 UT 71, § 26, 270 P.3d 430. What the owners
imtended regarding placement of the houndary is not a factor,
UIAL prarty's subjective intent has no bearing on the existence of
ot acquiescence."" 9 27, 430, Since acquicscence may be
implied or inlerved by the owners' actions, it is not necessary o
shew that the owners explicily agreed that the line was the
property boundary. Witkinson Family Farm, LLC v Babeock,
1000 UT App 366, 9 8, 995 P2d 229,

“Mutual acquiescence in a line as a bounday has two
requirements: that both partics recognize the specilic line, and
that both parties acknowledae e line as the demarcation
between the properties.” I (citalion amilled). Acquiescence

i N7l
e ¢
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thus requires more than just the existence of some identifiable
line, " [1'he mere Fact that @ fence happens to be put up and
nejther party dees amylhing about it for a long period of time
will not establish it as the true boundary."” Brown v, forgensen,
2006 UT App 168, 9 16, 136 P4d 1252, 1257 {citation omiled),

Aciuiescence may be established by the direct actions of (he
property owners regarding the purported boundary. 1t may also
“he tacit and inferred from evidence, e, the landowner's
actions with respect o particular line may evidence that the
landowner impliedly consents, or acquicsees, in that line as the
demarcation between the properties.” Aull o Holden, 20002 177
33, 9 19, 44 P3d 781. Even silence and inaction may he
evidence of acquiescence. See Awderson v, Fautin, 20014 UT
App 151, 9 21, 330 P3d 108, 114,

Any person familizr with (he situation could offer relevant
lestimony concerning whether the property owners considered
a particular line 4s the property boundary. See RHY Corp. 1.
Fedbell, 2004 UT G0, 9 27, N B 3d 955; Martin v, Lauder,
2010-UT App 216, 9 6 0.4, 239 P3d 519,

I ordder for the acquiescence to be mutual, “*both parties must
have knowledge of the existence of a line as |the| boundary line.™
Wilkinson Family Farm, 1999 UT App 360, § 8 {cilalions
wrmilted). Since acquicscence is determined by the owners'
ubjective actions and not their mental state or inlent, a party's
actual knowledge of the correct boundary is relevant w determine
aciuiescence, hut itis not necessarily Faal w the claim. 44, § 13
In like manner, while w deed provides constroctive notice of (he
correct houndaries, @ deed deseription by itself is imsufliciens 1o
negate an acquivscence chim, BN Corg,, 2004 T G0, 9 28,
Finally, a party’s subjectivie beliel concerning the location of the
Bonnilary coubd also be relevant to a boundary by acouiescence
action, I, § 20,

A claime of mutual aequiescence may be counered by actions
indicating that either property owner did not recognize or ireat
(e purporied ling s marking the property boundiey, Awdt, 2002
1T 33, § 20, Objections to the use or occupancy of the property
are sufficient. *[M]ere conversations between the parties evidencing
either an ongoing dispute. ..or an unwillingness. 1w accept the
line as the boundary refute any allegation that (he parties have
mutnally acquiesced. .7 fd 9 21, Tnwldition, evidence that
the boundary had already been setiled in an earlier dispute may
defeat a new claim for houndary by acquiescence, See Lo v
Bonaeed, TRE P20 512, 513 (Uiah 1990),
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For a Long Period of Time

Utab's courls have tirmly established that twenty continunys
vears is the minimum period of time required for 2 sueeesshul
boundary by acquiescence claim. facobs v Hafen, 917 P2d
1078, 1080-81 {1 1996), Any interruption in that perind,
however briel, “restarts the clock for determining boundary by
doguiescence.” Orfon o Cerder, 070 P2d 1234, 1258 (LU
1998 (viling a Colorado case where a two-week period of
commaon ownership disrapted (he acquicscence period).

When 2 twente-vear period of mutual acquiescence is proven,
the new boundsry is delineated, even il aclions taken after the
twenty-veur period would otherwise defeal o claim, “Onee
adjacent landowners have acquiesced in a boundary lor 2 long
period of time, the operation of the doctrine of boundary by
acquiescence is nol vitialed by a subsequent discovery of the
true record boundary by one of the parties.” RHY Corp,, 2004
UT o0, § 31.

Vinally, “once adjacent landowners have acquiesced o o visible

boundary ather than the recorded propenty line for the requisite

pwenty years, the encroaching landowner's possession ripens
into legal tithe by operation of law, extinguishing the other

Sy

landowner's legal title to any part of the disputed kand.” @-2,
LEC v Hughes, 2004 UT App 19, 9 11, 319 P3d 752 (citation

B
omitted}. In other words, title 1o the disputed property is %
transterred when all of the elements of boundary by acquiescence g
are established, even if some time has passed, and regardless of T:i.
when it is confirmed that the elements have been satisfied, % '

When all elements are satislied, the new Bomibary would be
esfablished lrom that point and could impact subsequent events
pertaining lo the propeety. fd., 19 1418, (holding that there
was sullicient evidence to establish a subsequent adverse
possession claim),

By Adjoining Landowners

Although it seems a bit obwvions, a new boundary may only he
established when adjoining propeety owners mutvally acquiesce
in a purported boundary See Brown o Milliner, 252 P2d 202
(Ltah 1951} (noting unsuceesstul cases that did not involve
aljoining ewners). Boundary by acquisscence may not be invoked

Attorney Victoria Bunch Joins Clyde Snow & Sessions

Clyde Snow & Sessions is pleased to welcome attorney Victoria
Bunch as an associate in their Salt Lake City office. Ms, Bunch will be
focusing her practice on civil and business litigation, and in particular
medical malpractice defense, contract claims, and employment
claims, She received a J.D. from the University of Utah S.J. Quinney
College of Law graduating with honors, and a B.A. in government
from University of Texas, graduating cum laude.

ing Client Expectations

ClydeSnow
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Setfing Boundary
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when one of the properties is in the public domain, Carfer o
Hanrath, D25 P2 900, 962 (Uiah 1996), In addition, the
dispute must involve a common boundary, For example, in
Suitzpable v. Worseldine, 152 144 (Liah 1887), the dispute
concerned the correct placement of other property lines, but
not the common boundary between the parties’ parcels, 1d, at
14445,

The actions of previous owners may establish 2 boundary by
acquicscence, which would bind subsequent purchasers, even il
thase purchasers acted in good faith and identified the corre)
Doy, See (-2, 2004 UT App 19, 9 13, 519 P4d 752
Boundary by acquiescence, however, cannot devive lrom actions
of non-owners vegarding the boundary, even il they are familiar
with the property and even if they have an interest in the
placement of the boondary, [ Alcquiescence between
[non-owners | was impossible because they could not
permissibly settle their dispute by adjusting the boundary on
property neither of them owned,” Argyle v fones, 2005 17T App
340, 9 12, 118 PAd 301,

several boundary by acquiescence cases have involved propertics
owned by corporate entities cather than individuals. However,
none of these cases have divectly addressed the gquestion of how
i corporale entily's actions could be construed as mutal
acguicscence, [t stands to reason thal only the actions of the
individuals responsible for the corporate entity could establish
that a purpurted line was recognized and treated as the property
honndary. See fudd Family Lid Pibip v Hutchings, 797 P2
1088, 1090 (Utah 19900 1L is also follows that actions by
indlividuals who are nol in a position of responsibility e,
emplovees, could not establish acquicscence ol a corporale
entity through their actions,

Conelusion

As the old adage poes, g lood fences make good neighbors,”
Obwiously, it is better w avoid potential boundary disputes through
coreect measurement and placement of fences or other boundauy
markers. Unfortnately, most property boundiries are nol
reviewed on a regular basis, so mistakes can be perpetuated lor
several years and later cause heated dispules between neighbors,
Many vears ago, the Utah Supreme Court acknowledged this fact
al Hile, with 2 small dose of cynicism;

It is significant that in most cases, a physical, visible

means of marking the boundary was effected ata

[T LR TR
ol {1 M
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lime when il was cheaper w visk the mistake of 2
few feet rather than 1o argue ahout it, go to courl,
ot indulge the lixury of a survey, pursuance of any
ol which motives may have proved more costly than
the possible but most expedient sacrifice of a small
fand arca. The rub comes when, after many years,
land value appreciation tempts a test of (he
valnerability of 4 claimed ancient boundary, The
struggle usually involves economics, Nothing is
wrong in the urge to acquire or refain, But neither
is there anything wrong in the law’s espousal of 3
doctring that says that with the passage of 2 long
lime, accompanied by an ancient visible line
macked Iy monuments with other pertinent and
particular facts, and with a do-nothing history on
the part of the parties concerned, can result in
putting to rest diles 1o propecty and prevent
protracted and often belligerent litigation nsually
attended by dusty memaory, departure of witnesses,
unavailability of trustworthy teslimony, irritation
with neighbors and the like. This idea is based on
the concept that we must live together i spirit
justifving repose or fixation of tides where there
has been a disposition on the part of neighbors 1o
leave an ancient Toumndary as is without tiking
some allivoeative action o assert rights inconsistent
witl evidenve ol a visible, long-standing boundary.
L the vernacubar, the doctrine might be
paraphrased to enunciate that boundaries might he
estahlished by an "1 don’t give 1 hoot” atitude on
e part of neighbors,

King v Fronk, 14 Utah 2d 135, 378 P2d 893, 896 (Uiah 1963).

I suecesslul boundary by acquicscence action, there will be 2
winner and a loser. One owner will forfeil property, and another
may gain a significant amount of land. See LPY Corp. o Smith,
206 1T App 258, 112, 139 P3d 292 (holding thal ownership of
entire prarce] meay be transferred through boundary by acquicscence),
Since the stated purpose of the boundary by acquiescence
doetrine is to avoid litigation, atorneys who counsel property
owners ficing boundary disputes shoulid become fumiliar with
the: doctrine, and apply it o resolve matters owside of cour,
While litigation may somelimes be necessary, understanding the
boundary by acquiescence doctrine may lead to settlement
through negotiation or through slernate dispute resalution.
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EXHIBIT-G

Excerpts From Salt Lake City Planning ADU Handbook

APPEAL: Of Planning Director Denial Issued December 3, 2019
Permit: Conditional Use Permit (CUP) for Acceesory Dwelling Unit (ADU)
Property: 1253 Northridge Drive, Bountiful, Utah 84010
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OVERVIEW

WHERE ARE WE?

o plan and te Simed

ans Semand. Growl

& numDEr of solicies to oreage the Housing &1

2 B A o B

WHAT IS AN ADU?

An accessory dwelling unit (ADUY} is 3 complete
secondary residential unit that can be added toa
single-famity res:dential ol ADUS can be attached to
or part of the primary residence, or be detached asa
separate building in 2 backyard or & garage CoONVersion.
An ADU provides complately separate living space
including a kitchen, bathroom, and 18 own entryway

WHY BUILD AN ADU?

Building a new ADU ar converting exsting space
into one, can be a smart invesiment for many singte-
farily noMmeownes.

B Increase Your Property Value

@ House Friends & Family
@ Generate Rental Income

() Add Housing Stock to the City
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EXHIBIT-H

Building Area Definitions - Industry Standards

APPEAL.: Of Planning Director Denial Issued December 3, 2019
Permit: Conditional Use Permit (CUP) for Acceesory Dwelling Unit (ADU)
Property: 1253 Northridge Drive, Bountiful, Utah 84010
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WIKIPEDIA

Floor area

In architectural, construction, and real estate, floor area, floor space, or floorspace is the area
(measured as square feet or square meires) taken up by a building or part of it. The ways of defining
"floor area"” depend on what factors of the building should or should not be included, such as external
walls, internal walls, corridors, lift shafts, stairs, ete. Generally there are 3 major differences in
measuring floor area.l!!

= Gross floor area (GFA) - The total floor area contained within the building measured to the
external face of the external walls.

= Gross internal area (GIA) - The floor area contained within the building measured to the internal
face of the external walls.

= Net internal area (NIA) (or usable floor area UFA) - The NIA is the GIA less the floor areas taken
up by lobbies, enclosed machinery rooms on the roof, stairs and escalators, mechanical and
electrical services, lifts, columns, toilet areas (other than in domestic property), ducts, and risers.

Contents

Gross floor area

In Hong Kong

In Singapore
Gross leasable area
See also
References
External links

Gross floor area

Gross floor area (GFA) in real estate is the total floor area
inside the building envelope, including the external walls, and
excluding the roof. D

Definitions of GFA, including which arcas are to be counted C B
towards it and which areas aren't, vary around the world. Adding =
to this confusion is the practice among some developers to use
gross leasable area (GLA) and GFA interchangeably, or to use
GFA as GLA, even though GLA usually excludes corridors and
other public areas inside the development, while both figures
include areas oceupied by structure, like walls and columns.

A |
[

Measurmg gross floor ared (GRA)

In Hong Kong
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Building Area Definitions

A. Gross Area

1. Definition: The sum of all areas on all floors of a building included within the
outside faces of its exterior walls, including floor penetration areas, however
insignificant, for circulation and shaft areas that connect one floor to another.

Z. Basis for Measurement: Gross area is computed by physically measuring or
scaling measurements from the outside faces of exterior walls, disregarding
cornices, pilaster, buttresses, etc., which extend beyond the wall faces,

3. Description: In addition to all the internal floored spaces obviously covered
above, gross area should include the following: excavated basement area;
mezzanines, penthouses, and attics; garages; enclosed porches, inner or outer
balconies whether walled or not, if they are utilized for operational functions;
and corridors whether walled or not, provided they are within the outside face
lines of the building, to the extent of the roaf drip line. The footprints of
stairways, elevator shafts, and ducts (examples of building infrastructure) are to
be counted as gross area on each floor through which they pass.

4, Limitations: Exclude open areas such as parking lots, playing fields, courts, and
light wells, or portions of upper floors eliminated by rooms or lobbies that rise
above single-floor height.

5 Exception: Include top, unroofed floor of parking structures where parking is
available.
B. Assignable Area (Net Assignable Square Feet — NASF)
1. Definition: The sum of all areas on all floors of a building assigned to, or available

for assignment to, an occupant or specific use.

2. Basis for Measurement: Assignable area is computed by physically measuring or
scaling measurements from the inside faces of surfaces that form the boundaries
of the designated areas. Exclude areas having less than a 6’6" clear ceiling height
unless the criteria of a separate structure are met.

3. Description: Included should be space subdivisions of the ten major room use
categories for assignable space — classrooms, labs, offices, study facilities, special
use, general use, support, health care, residential and unclassified — that are
used to accomplish the institution’s mission.

Sowrce: Federal Construction Council Technical Report Noo 50 (Publication 1235), Classificarion of Building
Areas, Mational Academy of Sciences, Building Research Advisory Board.

Failding Area Definitane
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4, Limitations: Deductions should not be made for necessary building columns and
projections. Areas defined as building service, circulation, mechanical, and
structural should not be included.

C. Mon-assignable Area

B Definition: The sum of all areas on all floors of a building not available for

assignment to an occupant or for specific use, but necessary for the general
operation of a building.

2. Basis for measurement: Non-assignable area is computed by physically

measuring or scaling measurements from the inside faces of surfaces that form
the boundaries of the designated areas.

3. Description: Included should be space subdivisions — building service, circulation
and mechanical.

4, Building Service Area

a. Definition: The sum of all areas on all floors of a building used for custodial
supplies, sink room, housekeeping closets, and for public rest rooms.

b. Description: Included should be housekeeping closets or similarly small
cleanup spaces, maintenance material storage areas, trashrooms exclusively
devoted to the storage of nonhazardous waste created by the building
occupants as a whole, and public toilets.

5. Circulation Area

a. Definition: The sum of all areas on all floors of a building required for physical
access to some subdivision of space, whether physically bounded by
partitions or not.

b. Description: Included should be, but is not limited to, public corridors, fire
towers, elevator lobbies, tunnels, bridges, and each floor’s footprint of
elevator shafts, escalators and stairways. Receiving areas, such as loading
docks, should be treated as circulation space. Any part of a loading dock that
is not covered is to be excluded from both the circulation area and the gross
building area. A loading dock which is also used for central storage should be
regarded as assignable area and coded as central storage (730). Also
included are corridors, whether walled or not, provided they are within the
outside face lines of the buildings to the extent of the roof drop line.
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Limitations: Deductions should not be made for necessary building columns
and minor projections. When determining corridor areas, only spaces
required for public access should be included. Restricted access private
circulation aisles used only for circulation within an organizational unit’s suite
of rooms, auditoria, or other working areas should not be included.

6, Mechanical Area

d.

b.

Definition: The sum of all areas on all floors of a building designed to house
mechanical equipment, utility services, and shaft areas.

Description: Included should be mechanical areas such as central utility
plants.

D. Net Usable Area

a. Definition: The sum of all area on all floors of a building either assigned to, or
available for assignment to, an occupant or specific use, or necessary for the
general operation of a building.

b. Basis for Measurement: Net usable area is computed by summing the
assignable area and the nonassignable area.

E. Structural Area

a. Definition: The sum of all areas on all floors of a building that cannot be
occupied or put to use because of structural building features.

b. Basis for Measurement: Precise computation by direct measurement is not

possible under these definitions. It is determined by calculating the
difference between the measured gross and the measured net usable area.
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Custom Search

Ad closed by

Why this ad?
Gross Floor Area (GFA)

The sum af the fioor areas of all the spaces within the
building, with no exclusions. The total area within the :
perimeter of the cutside walls.

I

Floor area isalsn

l""u‘" Floor area nat

i ciigie = o

E Floor area gross Furctianal aroxs

The total floor area of a building, including all public and

private spaces the following spaces are considered _ Cheulationarea
outside the building and are not part of GFA ] e————

-

TT
\/

?---f Slrsciure arva
» Balconias a
= Decks Fig. Hierarchy of flaor areas ranging from gross floor
= Patios area |GFA to vanous types of net floor area (MFA),

Tha area containad within the extemal walls of the building
measured at each floor level {including any floor balow the
level of the ground), together with the area of each balcony
in the bBuilding.

Alternative Scopes

The basis for calculating GFA may vary between owner
groups and sometimes the GFA excludas the parking
garage.

+ Al areas within the external walls, including the
parkade {GFA)}
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a serious hazard, A chemical shall be considered a flammable
salid as determined in accordance with the test method of
CPSC 16 CFR; Part 150044, if it ignites and burns with g
sell-sustained flame at o rate preater than 0.1 inch (2,5 mm)
per second along its major axis.

[¥] FLAMMABLE ¥YAPORS OR FUMES, The concentra-
tion of flammable constituents in air that exceeds 25 percent
ol their fower fammaldle fimi (LFL).

[F] FLASH POINT. The minimum temperature in degrees
Fahrenheit at which a fgaid will give off sufficient vapors o
form an ignitable mixture with air near the surface or in the
container, but will not sustain combustion, The Tash point of
a figpueied shall be determined by appropriate test procedure and
apparatus as specified in ASTM D36, ASTM D93 or ASTM
3278,

IBE|] FLIGHT. A continuous run of rectangular treads,
witdees or combination thereof from one landing o another.
[BS] FLOOD or FLOODING. A gencral and femporary
condition of partial or complete inundation of normally dry
land from:

1. The overflow of inland or tidal waters,

2, The unusval and rapid accumulation or runoll of sur-
lace walers from any source.
[B5] FLOOD DAMAGE-RESISTANT MATERIALS.
Any construction material capable of withstanding direct and
prolonged contact with floodwaters withoul sustaining any
damage that requires more than cosmetic repair,
FLOOD, DESIGN. See “Design flood.”
FLOOD ELEVATION, DESIGN. See “Design flond eleva-
Liom.”
[BS] FLOOD HAZARD AREA, The greater of the follow-
ing Lwo arcuas:
I, The area within a flood plain subject 1o a 1-percent or
greater chanee of fooding in any vear,
2, The area designated as a flood hazard area on a com-
munity's {lood huzard map, or otherwise legally desig-
nated.

FLOOD HAZARD AREAS, SPECIAL.
flood hazard area.™

[BS]| FLOOT INSURANCE RATE MAP (FIRM). An ofli-
cial map of a community on which the Federal Emergency
Management Agency (FEMA) has delineated both the spe
cial flood hazard areas and the risk premiom zones applica-
ble to the community,

[BS] FLOOD INSURANCE STUDY. The official report
provided by the Federal Emergency Management Agency
containing the Flood Insurance Rate Map (FIRM}, the Fload
Boundury and Floodway Map (FBIM), the warer surface ele-
vation of the base flood and supporting technical data,

[BS] FLOODWAY. The channel of the river, creck or other
wiatercourse and the adjacent land arcas that must be reserved
in order to discharge the base flood without cumulatively
increasing the water surlace elevation more than a designated
height,

IBE] FLOOR AREA. GROSS. The floor area within the
inside perimeter ol the exterior walls ol the building under

See “Special

26 PACKET: Bountiful City, Administrative Law Judge Appeal
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consideration, exclusive of vemt shafts and courfs, without
deduction Tor cerridars, stelrways, ramps, closers, the thick-
tess ol interior walls, columns or other features, The floor
area of a bailding, or portion thereof, not provided with sur-
rounding exterior wedls shall be the usable arca under the hor-
izontal priection of the roaf or floor above, The pross [loor
area shall pot include shafts with no openings or imerior
COts.

[BE] FLOOR AREA, NET. The actual occupied arca not
including wnoccupied accessory areas such as corridors,
stairwayy, remps, toilet rooms, mechanical rooms and clos-
el

[BF] FLOOR FIRE DOOR ASSEMBLY. A combination
ol a fire door, a frame, hardware and other accessories
installed in a horizontal plane, which together provide a spe-
cific degree of fire protection Lo a through-opening in a fire-
resistance-rated floor (see Section 7121, 13,13,

[F] FOAM-EXTINGUISHING SYSTEM. A special sys-
lem discharging a foam made from concentrates, either
mechanically or chemically, over the area to be protected.

|BF] FOAM PLASTIC INSULATION. A plastic that is
intentionally expunded by the use of a foaming agent 1o pro-
duce a reduced-density plastic containing voids consisting of
vpen or closed cells distributed throughout the plastic Tor
thermal insulating or acoustical purposes and that has a den-
sity less than 20 pounds per cubic foot (pef) (320 kg/m").
[BE] FOLDING AND TELESCOPIC SEATING. Ticred
seating having an overall shape and size that is capable of
being reduced for purposes ol moving or storing and is not a
building element,

[BG| FOOD COURT. A public seating area located in the
el that serves adjacent food preparation tenant spaces.

[BG] FOSTER CARE FACILITIES. Facilitics that provide
care o more than Hve children, 2', vears of age ar less.

[BS] FOUNDATION PIER (for Chapter 21). An isolaled
vertical foundation member whose  horizontal  dimension
teasured al right angles Lo its thickness does not exceed three
times its thickness and whose height is equal 0 or less than
four times its thickness,

[B5] FRAME STRUCTURE. A building or other structure
in which vertical foads from floors and roofs are primarily
supported by columns,

[F] FUEL CELL POWER SYSTEM, STATIONARY. A
slallonary energy-generalion system that converts the chemi-
cal energy of a Tuel and oxidant to electric eneray (DO or AC
electricity) by an electrochemical process.

Ficld-fabricated fuel cell power system. A siavionary
Suel cell pover systeny that is assembled at the job site and
s not a preengineered or prepackaged factoryv-assembled
fuel cell power system.

Preengineered fuel cell power system. A stationary fuel
cell power system consisting of components and modules

that are produced in a factory and shipped 1o the job site
for assembly.

Prepackaged fuel cell power system. A stationary fiel
cell power system that is factory assembled as a single,
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Chapter 70. Zoning
Article XXV. Word Usage and Definitions

§ 70-230. Word usage.

Words used in the presant tense include the future and the future the prasent; the singular number includes the
plural and the plural the singular; the word "lot” includes the word "plot," as the sense may require it; the word "shall"
is always mandatory,

§ 70-231. Definitions.

[Amended 7-23-1968; 10-15-1968, 12-31-1974 by L.L. No. 22-1974; 2-1-1977 by L.L. No. 2-1977; 3-27-1979 by L.L.
Mo, 3-1979; 8-12-1980 by L.L. No. 11-1980; 8-12-1980 by L.L. No. 12-1980; 8-26-1280 by L.L. No. 13-1980; 9-13-
1983 by L.L. No. 6-1983; 2-26-1985 by L.L. No. 4-1985; 12-17-1985 by L.L. No. 13-1985; 12-17-1985 by L.L. Mo.
1B-1885; 3-25-19886 by L.L. No. 3-1886; 4-28-1887 by L.L. No. 10-1987; 2-19-1991 by L.L. No. 5-1991; 7-9-1991 by
L.L Mo 10-1991; 5-21-1996 by L.L. No. 8-1996; 1-28-1997 by L L. No. 2-1997; 3-18-1997 by L.L. No. 8-1997; 5-21-
1997 by L.L. No. 9-1997; 12-16-1897 by L.L. No. 25-1597; §-8-1899 by L.L. No. 7-1999; 12-14-1998 by L.L. Mo. 14-
19997 10-2-2001 by L.L, Mo, 8-2001; 3-12-2002 by LL. No. 2-2002; 6-25-2002 by L.L. Mo. 3-2002; 3-11-2003 by L.L.
Mo, 1-2003; 8-30-2003 by LL. No, 12-2003, 11-15-2005 by L L. Mo. 13-2005; 1-3-2006 by L.L. No. 1-2006; 1-24-
2006 by LL. Mo, 2-2006; 8-22-2006 by L.L. No. 13-2006; 10-3-2006 by L.L. Mo, 14-2006; 12-12-2006 by L.L. No.
16-2006; 5-28-2007 by L.L. No. 4-2007; 5-29-2007 by L.L. Mo, 5-2007; 12-11-2007 by L.L. Mo, 12-2007; 7-29-2008

by L.L. Mo, 7-2008; 9-22-2008 by L.L. Mo. 3-2008; 10-2-2008 by L.L. Mo, 10-2008; 5-12-2009 by L.L. No. 9-2009; 8-
23-200% by L.L. No. 11-2009]

For the purpose of this chapter, the terms used herein are defined as follows:

ABATTOIR
A slaughterhouse for the slaughtering of livestock other than poultry.

ACCESSORY APARTMENT
A separate space within a one-family dwelling, or a structure on property on which exists a one-family dwelling,

which is wholly or partly used or arranged, designed or intended to be cccupied or used far living or sleeping by
one or more human occupants,

ACCESSORY BUILDING OR USE

& subordinate building or use customarily incidental to and located on the same lot occupied by the main
building or use.

AFFORDABLE SENIOR CITIZEN FACILITY

A residential dwelling unit made available for sale or rent such that the shelter portion of the housing cost s
below the market price of such units, to be determined as follows:

A, Units for rent. Rent shall not exceed BO% of the county median income, as determined by the United States
Department of Housing and Urban Development (HUD), times 30%.

B. Units for sale, Sales price shall not exceed 45% of the average sales price of single-family homes in the
county for the prior 12 months, and be for sale to households whose income is 80% of the county median
income as determined by HUD.

AGRICULTURE
The cullivation of the sail for food products or other useiul or valuable growlhs, crops or products of the field or

garden, tillage or husbandry, but shall not include dairying, raising of livestock, fowls or birds where the same is
carried on as a gainful operatian.
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Town of Morth Hempstead, NY

ALL-SUITE HOTEL

A commercial building primarily for transient guests and having one or more of the following: lounge,
meeting/conference room, dining room and kitchen for the serving of food to be consumed primarily in said

dining room. All guest rooms shall contain a sitting room, separate bedroom and the provision of limited kitchen
facilities

ALTERATION

As applied to a building or structure, the change or rearrangement of the structural parts or any enlargement,

whether by extending on any side or by increasing in height, or the moving from one lecation to another, It does
not include ordinary repairs to buildings or structures.

AMUSEMENT ARCADE
Any premises where three or more amusement devices are available for operation.

AMUSEMENT DEVICE
Any coin- or token-operated machine, apparatus or contrivance which is used or which may be used as a game
of skill or amusement wherein or whereby the player initiates, employs or directs any force or action to, or
generated by, the machine, including, but not limited to billiard tables; casino-type games: computerized OAames;
alectronic bowling; electronic shuffleboard; pinball machines; shooting galleries; and skill boards. "Amusement
devices," far the purpose of this chapter, shall not include bowling alleys and duckpin bowling alleys.

ATTIC

The space between the ceiling joists of the top story and the roof rafters. An attic shall not be used or occupied
as living or sleeping guarters. Thare shall be no fixed stair to any new attic space nor operable windows. Attics
shall net have finished floors or heating systems. Attics over one-story extensions shall count as additional
gross fioor area it the height from the joist to the underside of the ridge is greater than five feet. Horizontal
access to attics shall be limited to nine square feet. Notwithstanding the foregoing, an attic may be permitted to
be constructed as, or converted into, habitable or occupiable space where the requirements of the district would

permit a full story; provided, however, that the attic shall be counted as gross floor area when used as habitable
ar occupiable space.

[Amended 1-28-2018 by L L. MNo. 3-2019)

BAR AND GRILL
Any business use in which the primary service offered is the sale of alcoholic beverages for consumption on the
premises, regardless of whether food is also served and enlertainment of any type is offered.

BASEMENT
That space of a building that is partly below grade which has more than half of its height, measured from floor to
ceiling, above the average established finished grade of the ground adjoining the building.

BELOW-GRADE PARKING STRUCTURE

An accessary use in which the final paved surface is located mare than 24 inches below the preexisting grade

of a building site, and that provides for the parking of vehicles, including drive aisles, and which may include
loading areas.

BILLBOARD or POSTER PANEL
A sign erected and maintained by an cutdoor advertiser,

BELOCKFRONT
The streel and the space surrounding i, including the buildings and open space fronting on both sides of the
streets,

BOATEL
A hotel on a waterfrant with docks for use by boatears,

BUILDING

A combination of materials other than a structure to farm a construction that is safe and stable and adapted to

permanent or continuous occupancy for public, institutional, residence, business or storage purposes: the term
"Building” shall be construad as if followed by the words "ar part tharaof."

BUILDING DEPARTMENT
The Building Department of the Town of Morth Hempstead.

BUILDING HE]|
PA
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The vertical distance measured from the average level of the preexisting grade at the perimeter of the building
o the highest point of the roof.

BUILDING OFFICIAL

The officer or other person specifically charged by the Town Board with the administration and enforcement of
this chapter, or his duly authorized representative.

CARETAKER UNIT

An accessory living space within a historic building, structure or dwelling intended as a primary residence for the
persan or family responsible for the maintenance, upkeep and/or security of the building or site. Caretaker units

may comprise up to 50% of the gross floor area of the building, and may have a separate entrance.
[Added 9-10-2013 by L.L. Mo, 4-2013]

CELLAR

That portion of a building with half or more of its floor-to-ceiling height below the average level of the adjoining
ground. A "cellar shall not be used or occupied as living or sleeping quarters.

CHILD-CARE FACILITY

Any program or facility providing care for children for more than three hours but less than 24 hours per day per
child on a regular basis away from the child's residence, in which care is provided by someone other than the

parent, step-parent, guardian or other relative within the third degree of consanguinity of the parent or step-
parent,

A, This definition shall apply whether or not care is given for compensation.

B. This definition shall include any facility that provides child-care services as defined in § 390 of the New
York State Social Services Law,

C.  This definition shall not include child-care facilities located in private dwellings and multiple-dwelling units
licensed and operated in accordance with the regulations set forth by the New York State Office of Children
and Family Services,

0. Medical care or delinguency correction may not be the principal use of the facility.

Child-care facilities shall be licensed by and operated in accordance with the regulations set forth by the
Mew York State Office of Children and Family Services.

CODE ENFORCEMENT OFFICER

The officer or other persoen specifically charged by the Town Board with the administration and enforcement of
this chapter, or his duly authorized representative,
[Added 11-16-2010 by L.L. No. 15-2010]

COMMERCIAL PARKING LOT

Any lot or premises, other than ane owned or maintained by the municipality, used for parking automobiles or
other motor vehicles by the public upon the payment of a fee, whether or not such use is an accessory use.

CONCRETE RECYCLING OPERATION

A facility used for the collection and processing andfor crushing of uncontaminated concrete waste for
conversian to recycled concrete aggregate.
[Added 8-9-2016 by L.L. No. §-2018]

CONVENIENCE STORE

A retail sales area that offers for sale prepackaged food or beverages, and may allow for cooking and
preparation of ready-to-serve food, for off-site consumption. A convenience store shall co-locate or coexist only

with a gasoline service station or automobile service station, and only as approved by the Town Board.
[Amended 3-22-2016 by L.L. No. 3-2016]

CORMER LOT
A lot situated at the intersection or junction of two or more streets,

CORRAL

An outdoor accessory structure for the storage of shopping baskets, carts and wagons that is made available

for use by the shopping public and for the secure storage of carts during hours when the business is closed,
[Added 3-8-2011 by L.L. No. 4-2011]
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A required open and unoccupied space on the same lot and enclosed on at least three sides by walls of a
building. 1

DEFPARTMENT OF HEALTH

The Department of Health of the County of Nassau and any other health board or departiment establishad
pursuant to the laws of the State of New York and entrusted with the regulations, contral and/or supervision of
matters pertaining to and aftecting the public health in the Town of North Hempstead.

DEPTH OF A LOT

The mean distance from the street line of the lot to its opposite rear line, measurad along the side lines of the
lot.

DISPLAY SURFACE
The tatal number of square feet of sign space on one side of a sign, exclusive of maldings.

DRIVE-THROUGH FACILITY

A business, establishment, building or other structure intended, in whole or in part, to accommodate in-vehicle
customer service. Such facilities shall also include, but not be limited to, establishments such as drive-through
oil change and/or car wash operations, which utilize a drive-through lane or lanes, but perform their services
while customers wait outside their motor vehicles, and establishments that provide in-vehicle customer service

via a freestanding box.
DWELLING
A building containing nat more than two dwelling units occupied principally for residential uses.

DWELLING UNIT
A portion of a row dwelling housing not more than one family.

EAVE HEIGHT

The top of the uppermost wall plate, as measured from the average level of the preexisting grade at the
perimeter of the building.

ELEEMOSYNARY

A not-for-profit organization, public or private, primarily engaged in charitable activities or primarily supported by
charitable contributions.

ELECTRONIC CIGARETTE

A device containing a liquid or other substance that is vaparized and inhaled for the purpose of simulating the
experience of smoking.

[Added 8-9-2016 by L.L. No. 7-2016; amended 11-20-2018 by L.L. No. 10-2018]

ELECTRIC VEHICLE CHARGING STATION

A system for the charging of an electric vehicle, Components typically include a charging kiosk and transformer,
[Added 5-13-2014 by L.L. No. 7-2014]

ERECTED
Includes constructed, reconstructed, altered, placed ar moved.

EXISTING BUILDING
A building erectad prior to the effective date of this chapter.

FAMILY
Cma individual ar a collective group of individuals sither:

A, Related to each other by blood, marriage or adoption who live together in the same dwelling unit, cook

together and function as a single, stable housekeeping unit with common access to all rooms and facilities;
or

B. Mot related by blood, marriage or adoption but who together constitute the functional equivalent of a natural
family, all living together in the same dwelling unit, cooking together and generally functioning as a single,
stable housekeaping unit, all with common access to all rooms and facilities, with no member or members

af such group subletting, subleasing or otherwise controlling any part of the dwelling separately from the
others,

FOOD SERVICE
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See definition of "restaurant” contained in this section,

FRONT OF BUILDING

On an interior lot, the exterior wall facing the street, The “front of a building” on a cornar lat is the exterior wall
where the main entrance is established.!?

FRONT YARD

A yard across the full width of the lot extending from the front line of the building to the front line of the lot
maasured between the side property lines.

FRONT YARD, PRIMARY
The front yard with the narrower street frontage. For lots having equal street frontage, the primary front yard
shall be the front yard where the main entrance is established.
[Added 7-10-2012 by L.L. No. 11-2012]

GASOLINE SERVICE STATION or AUTOMOBILE SERVICE STATION (used synonymously in this chapter)
The use of premises for the dispensing of motor fuels, lubricants and other materials used in the operation of
motor or other vehicles and/or where minar repairs to motor or other vehicles are made.

GASOLINE SERVICE STATION/CONVENIENCE STORE

The co-location of a gasocline service staticn and a convenience store, only as approved by the Town Board. No
use other than a convenience store may coexist or co-locate with a gasoline service station. A gasoling saervice
station/convenience store contains a convenience stare that offers for sale food or beverages, in conjunction
with the sale of automotive fuel. Other prepackaged goods, household items, automotive fluids and wiper

blades, automotive cleaning supplies, cils, waxes and windshield fluids, newspapers and magazines may also
be sold at a gasoline service station/conveniance store.

[Amendad 3-22-2016 by L.L. No. 3-2016]

GROSS FLOOR AREA (NONRESIDENTIAL)

The sum of the gross horizontal areas of the several floors of a building, including interior balconies and
mezzanines and attics over one-story extensions where the height from the joist to the underside of the ridge Is
greater than five feet, but excluding exterior balconies. Al horizontal dimensions of each floor are to be
measurad from the exterior faces of the walls of each such floor, including roofed porches having more than one
wall. The "gross floor area" of accessory buildings shall include the floor area of accessary buildings on the
same lot, measured the same way. In computing the "gross floor area," there shall be excluded any floor area of
a story whose ceiling is less than four feet above grade at the nearest building line and attic space having a

headroom of less than seven feet, provided that those areas are nonhabitable and are used for storage or
mechanical equipment.

[Amended 1-28-2018 by L.L. No. 3-20189]

GROSS FLOOR AREA {RESIDENTIAL)
The sum of the gross horizontal area of all fieors or staries of a dweliing as measured to the outside face of the
exterior waill inclusive of all exterior facing as well as attached garages, enclosed porches and roofed porches
having more than 50% of the perimeter enclosed or screened, attics over ane-story extensions where the height
fram the joist to the underside of the ridge is greater than five feet, all habitable and occupiable attics and
basement areas with ceiling heights in excess of seven feet or greater. Basement areas with a maximum ceiling
height of eight feet shall not be included in the gross floor area in all residential building permit applications or
amendments submitted prior to December 21, 2007. Attics that are nonhabitable and nonoccupiable and cellars
shall be excluded from the gross floor area. The gross floor area of detached garages greater than 300 square

feet shall be included in their entirety. Gross floor area in dwellings for areas exceeding 12 feet in height shall
be counted at 2.0 times the actual floor area except in garages,

[Amended 1-29-2019 by L.L. No. 3-2019]

GROUND OR FIRST STORY
The lower stary entirely above the average level of the ground surrounding a building.

GROUND SIGN and POLE SIGN

A "ground sign” is one securely fastened to the ground by means of two or more supporting posts. A "pole sign”
is one attached to the upper part of a single pole securely fastenad to the ground.

GROUP GARAGE

A building, one story in height, divided into separate units or with a common means of access, used for the
storage of noncommercial automobiles, but not used for servicing or making repairs to automobiles,
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( San Juan County
"~ | Community Development & Plannin

135 Rhone Street, P.O. Box 947 Friday Harbor, WA, 98250
{360) 378-2354 (360)378-2116 Fax {360) 378-3922
cdp@sanjuanco.com | www.sanjuanco.com

POLICIES AND PROCEDURES

Floor Area Determination for Accessory Structures

Issued 9/21/2006
René M. Beliveau Revised 7/24/2007
Deputy Director/Chief Building Official BP-2007-10_FloorArea-Acc

ISS5UE: How shall the floor area accessory structures be determined?

ANALYSIS: The International Residential Code (IRC) exempts accessory structures of less then or
equal to 120 square feet from permitting and inspection requirements, Additionally, the San Juan
County Unified Development Code (UDC) Shore Line Master Program limits the number of
accessory structures over 200 square feet allowed on shoreline properties, How is the square
footage of these structures to be measured? |5 it to be measured from the outside or inside of the
exterior wall? Does it include eaves, parch covers, or other roof projections? Does it include
uncovered exterior decks?

Meither the IRC nor the UDC provides a clear definition of how to measure this square footage,
However, Section R201.3 of the IRC states that when terms are not defined within the IRC their
meaning shall be “ascribed to them as in other code publications of the International Code
Council.”

section 502.1 of the International Building Code (IBC) defines “building area” as “The area
included within surrounding exterior walls exclusive of vent shafts and courts. Areas of the
building not provided with surrounding walls shall be included in the building area if such areas
are included within the horizontal projections of the roof ar floor above.”

Section 1002 of the IBC defines “gross floor area” as:  The area within the inside perimeter of the
exterior wall of the building under consideration, exclusive of vent shafts and courts, without
deduction for corridors, stairways, closets, the thickness of interior walls, columns or other
features. The floor area of the building, or portion thereof, not provided with surrounding exterior
walls shall be the useable area under the horizontal projection of the roof or floor above, The
gross floor area shall not include shafts with no openings or interior courts.”

From these definitions it is clear that the floor or building area of a structure is measured from the
interior face of the exterior walls. It is also clear that useable exterior space under a roof or other

projection should be included in the floor area. However, it is clear that the square footage of
exterior decks without a roof or floor above should not be included.,
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POLICY: The following policy shall apply when determining the total floor or building area of
detached accessory structures when determining IRC permitting exemption requirements and,/or
applying UDC shoreline size limits,

1. The floor or building area of a structure shall include the area of the structure as
measured from the interior face of the exterior walls,

2. The area under roofs, eaves, overhangs, or similar projections which extend more

than 2 feet beyond the exterior wall surface shall be presumed to create useable
floor or building area and shall be include in the total calculated floor or building

area.

3. The area of uncovered exterior decks shall not contribute to the total floor or building
drea.
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120142009 S0 DB Dctermining Floor Area

Article 9 PLANMING AND ZONING
Rivision 1: Introductory Provisions
Chagter 504 RULES FOR MEASUREMENT

9.04.080 Determining Floor Area

The floor area of a building is the total gross horizontal areas of all fioors of a building, including usable basements and all
other areas measured from the interior face of the exterior walls or, in the case of a shared wall, from the centerline of a wall
separating the two buildings. Floor area also includes unenclosed decks, baiconies, porches, and platforms used for
commercial or restaurant activity. In addition to calculating floor area ratio, floor area shall be used to determine parking
requirements and all relevant impact fees including but not limited to affordable housing fees, transportation impact fees,
childcare linkage fees, cultural arts fees, and parks and recreation fees.

A, Included in Floor Area. Fioor area is deemed to include!

1. The actual floor space of all habitable rooms on all levels and mezzanines, interior balconies, lofts, and
closets;

Restrooms, lounges, lobbies, kitchens, storage areas, and interior hallways and corridors;
Portions of basements that meet Building Code requirements for habitable space;
Enclosed and roofed porches and balconies:
Interior courtyards, atna, paseos, walkways and corndors that are fully enclosed;
Storage and equipment spaces that are roofed and enclosed on all sides: and
Covered parking at or above grads,
B. Excluded from Floor Area. Floor area does not include:
1. Stairways and stairwells:

N o e s LN

2. Elevators, elevator eguipment rooms, and elevator shafls;

3. Ramps to a subterranean or semi-subterranean parking structure or ramps between floors of a parking
structure provided the ramp does not accommodate parking:

4. Loading spaces and docks used exclusively for loading and unloading as required by Section & 28 050,
5. Unenclosed decks, balconies, porches, and platforms not used for commercial ar restaurant activity;

6. Covered and uncovered courtyards, arcades, atria, paseos, walkways, and corridors located at or near the
street level and are accessible to the general public provided they are not used as sales, display, storage, service,
or production areas;

7. Parking areas located below finished grade or finished floor of habitable space where the vertical distance
between finished grade and finished floor is 5 feet or less:

8. Semi-subterranean parking areas that meet the following criteria
a.  The parking area is located below finished grade along a minimum of one street frontage;

b, The portions of the parking area located above finished grade are a result of the site's slope and cannot
feasibly be fully subterranean due to geclogical or physical site constraints: and

c.  The facades of any of the visible portions of the parking area located above finished grade are
appropriately treated and landscaped.

9. Mechanical equipment rooms, electrical rooms, telecommunication equipment rooms, and similar space
located below grade,

10.  Enclosures constructed pursuant to Section 9,21 060, Automaobile Repair, Major and Minor, for outdoor
hoists in existence on the adoption of Ordinance Number 1452 (CCS): and

11, Attics. (Added by Ord. No. 2486CCS §§ 1, 2, adopted June 23, 2015

View the maobile version,
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EXHIBIT-|

Referenced Bountiful City Land Use Code & Utah Statutes

APPEAL: Of Planning Director Denial Issued December 3, 2019
Permit: Conditional Use Permit (CUP) for Acceesory Dwelling Unit (ADU)
Property: 1253 Northridge Drive, Bountiful, Utah 84010
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14-2-104 ADMINISTRATIVE COMMITTEE

A Established. In order to provide for just and fair treatment in the administration of this
Title, and to ensure that items of a routine nature are processed expeditiously and in a
public forum, an Administrative Committee consisting of three (3) members is hereby
established to exercise the powers and duties specified herein.

E. Appointment and Terms of Office.

1. The Planning Director and City Engineer, or their designees, shall each serve as
members of the Board. The third member and an alternate shall be appointed by
the Mayor with the advice and consent of the City Council.

a. An appointed member of the Administrative Committee shall serve a term
of two (2) years and until a successor is appointed. Terms shall
commence July 1% of every odd year.

b. An appointed Administrative Committee member may be reappointed for
successive terms.

C. The Mayor, with the advice and consent of the City Council, may remove
an appointed member of the Administrative Committee at any time with or
without cause.

il A vacancy occurring on the Administrative Committee by reason of death,
resignation, removal, disqualification or any other reason shall be
promptly filled by a replacement appointed in the same manner as the
original appointment for the remainder of the unexpired term of the
replaced member.

2. The Mayor, with the advice and consent of the City Council, may approve an

alternate to the Administrative Committee.
C. Organization and Procedure, The Administrative Committee shall be organized and

exercise its powers and duties as follows:

8 The Planning Director shall oversee the proceedings and activities of the
Administrative Committee, and shall act as the Committee Chair,

2, The Planning Director or acting Chair may vote.

3. The Administrative Committee shall not meet in the absence of the Planning

Director, City Engineer, or their designees, and no official business shall be
conducted by the Administrative Committee unless a quorum of its members is
present.

4. The Administrative Committee may adopt policies and procedures, consistent
with the provisions of this Title and applicable law, to govern the conduct of its

2-6
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meetings, the processing of applications, and for any other purposes considered
necessary for the functioning of the Committee.

b The Administrative Committee shall meet as necessary to consider matters
within its jurisdiction. All meetings shall be properly noticed as required by law,

and held in accordance with the open meetings law set forth in Utah Code Ann. §
52-4-1, et seq., as amended.

B. Public comment shall be allowed on all items brought before the Administrative
Committee. If an item brought before the Administrative Committee requires a
public hearing and/or public notice, the noticing requirement shall be an on-site
posting in a prominent location of the meeting date, location, and time, at least
ten (10} days prior to the meeting, unless otherwise required by State Law. This
noticing requirement shall supersede all other noticing provisions of this Title.

T Decisions of the Administrative Committee shall take effect on the date of the
meeting or hearing where the decision is made, unless a different time is
designated in the Board's rules or at the time the decision is made.

8 The Administrative Committee shall keep written minutes of its proceedings,
showing the vote upon each matter, and keep records of its examinations and
other official actions.

a. The Administrative Committee shall provide a copy of each agenda and
the outcome of each item to the City Council and Planning Commission.

b. The minutes of all meetings of the Administrative Committee shall be
prepared and filed in the office of the Planning Director, under the
direction of the City Recorder. All such records are public records and
shall be available for public review and access in accordance with the
Government Records and Access Management Act, Utah Code Ann., B3-
2-101, et seq., as amended.

D. Powers and Duties. The Administrative Committee shall have the power and duty to
review and decide those matters designated by the City Council and/or Planning
Commission. The Administrative Committee Chairman may assign any item designated
for Administrative Committee review to the Planning Commission, in which case any
power or review authority granted to the Administrative Committee shall also be afforded
to the Planning Commission. Each of such powers and duties shall be exercised
pursuant to the procedural rules and other provisions of this Title and of State law. Items
specifically designated to the Administrative Committee are as follows:

1, Conditional use permits for home occupation licenses and for commercial
business operations that do not require a new and/or amended site plan.

2. Variances from the terms of this Title, as designated by Ordinance.

3. The expansion or modification of a non-complying single-family dwelling or
structure where the non-complying aspect is continued.

2-7
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4 Lot-line adjustments.

5 Any other matter designated by the City Council or Planning Commission.
8. Beer License violations short of suspension or revocation.
E: Appeals. Any person adversely affected by a final decision of the Administrative

Committee may appeal that decision as set forth in Section 14-2-108 of this Title. Any
recommendation of the Administrative Committee to another approval body is not a final
decision and therefore cannot be appealed.

14-2-105 OTHER COMMITTEES

The Mayor and/or Planning Director may organize other, non-binding committees as necessary
to facilitate planning objectives.

14-2-106 LAND USE ADMINISTRATION

A Appointment. The Planning Director shall be responsible for administering and enforcing
this Title.
B. Interpretation. When necessary, the Planning Directar shall interpret the provisions of

this Title, subject to general and specific policies established by the Planning
Commission and City Council. These interpretive decisions may be appealed as set
forth in Section 14-2-108 of the Bountiful City Land Use Ordinance.

C. Administrative Duties. The Planning Director shall accomplish or cause to be
accomplished all administrative actions required by this Title, including the giving of

notice, holding of hearings, preparation of staff reports, and receiving and processing of
appeals.

14-2-107 ADA AND FFHA ACCOMMODATIONS

None of the requirements of this Title shall be interpreted to limit any reasonable

accommodation necessary to allow the establishment or occupancy of a residential facility for
persons with a disability.

A, Application. Any person or entity wanting a reasonable accommodation shall make
application therefore to the Bountiful City Planning Director and shall articulate in writing
the nature of the requested accommodation and the basis for the request.

B. Decision. The Bountiful City Planning Director shall render a decision on each
application for a reasonable accommodation. The decision shall be based on evidence

of record. The Planning Director may approve a reasonable accommodation request, in
whole or in part, if he/she finds all of the following:

1 That the requested accommadation will not undermine the legitimate purposes of
existing zoning regulations notwithstanding the benefit that the accommodation
would provide to a person with a disability; and

2-8
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2. That, but for the accommodation, one or more persans with a disability likely will
be denied an equal opportunity to enjoy housing of their choice; and

3. That the accommodation is the minimum amount necessary to provide one or

maore persons with a disability an equal opportunity to enjoy housing of their
choice.

Appeal. The decision of the Planning Director on the request for reasonable
accommodation may be appealed in the manner set forth in 14-2-108 of the Bountiful
City Land Use Ordinance.

14-2-108 APPEALS

A

An applicant, board or officer of the City, or any person adversely affected by a Land
Use Authority’s decision administering or interpreting a land use ordinance or ruling on a
request for a variance may, within fourteen calendar days of the written decision, appeal
that decision to the Appeal Authority. No other appeals may be made to the Appeal
Authority.

The appeal must be in writing and specifically allege that there is an error in an order,
requirement, decision or determination by the Land Use Authority. The appellant shall
state every theory of relief that it can raise in District Court.

The Appeal Authority shall hold a public meeting within forty-five days after an appeal
has been filed, unless a longer period has been agreed to in writing by the parties
involved. A decision of the Appeal Authority takes effect when the written decision is
issued, unless the Appeal Authority otherwise states.

The Appeal Authority shall hold a de novo hearing. The requirements of State law and
City ordinances shall be applied.

A decision of the Appeal Authority is subject to a petition for review in the District Court
as provided by State law.

14-2-109 APPEAL AUTHORITY

A

The Appeal Authority for Bountiful City shall consist of an administrative law judge. The
Appeal Authority shall hear and decide appeals from:

1. Decisions on variance requests from the terms of the land use ordinances, and
2 Decisions interpreting and applying land use ordinances.

The City Council may designate separate appeal authorities to hear each of the two
types of appeals described above.

The administrative law judge shall be appointed by the Mayor with the advice and
consent of the City Council, and shall serve for two years. An alternate judge may also
be appointed by the same process. The City Council may remove an administrative law
judge for cause and after a public hearing if the judge so requests.

2-9
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D. The Appeal Authority shall act in a quasi-judicial manner and its decisions on issues
within its jurisdiction are final.

14-2-110 PROPERTY IN GOOD STANDING

Any land use authority may postpone deliberation of any application or approval until such time
that any unlawful nonconformity or unlawful noncompliance associated with the subject
property, structure, site, or entity is remedied. Furthermore, any land use authority may deny
any application or approval if it is found that the subject property, structure, site, or entity is in
violation of any provision of the City Code.

2-10
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14-2-111  APPROVAL/REVIEW BODIES

ApprovallReview Bodies

Item Subcategory
g Staff AC PC cc |
Hame Cocoupation Mo Final Mo Mo
Conditional Use Pearmit Commercial Cparatian Mo Final Mo Mo
Structure/Land-use ;
imprevements Me Mo Final Mo
Subdiwision All Mo MNa Recammend Final
Re-Lone All Mo Mo Recommend Final
Land Usze Coda Text .
Pkt All Mo M Recommend Final
Caombine Lats/lot Line :
Adiusimant All M Final Mo Mo
Lang Uze CodeMap Planning
Interpratatian i Directar Ne hg No
General Plan Al Mo M Recommeand Final
Residential 5FD Finat Mo Appeal Mo
Res SFD 200+ feet from sireet M Final Ma Mo
All ather Residential Mo Mo Recommend Final
Res. SFD Accessory Structure Final Mo Na Mo
Al ather Fies-_ ACCEssory . ) N
Site Plan Structure Final Mo Ma Mo
Mon-Residential Mo Mo Recommend Final
Mon-Residential Accessory . i
Biriictine Final Mo Ma Mo
All Non-SFD Residential l
Ao Me Mo Fecommend Final
All Man-Residential Ameand M Mo Recommend Final
Residential SFD s All Others No No
Dasignated
Expansion of Mon-Complying i
Site or Structure
A5
All Dthers Mo Hesigoabed All Dhers Ma
Expansion of Nan-Confarming As
i All Mo Designated All Mhers Ma

2-11
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14-2-111

APPROVAL/REVIEW BODIES (CONTINUED)

Hem Subicategory ApprovallReview Bodies
Staff AC PC cc
Easement Release All M Mo Mo Final
Slopes = 30% Mo Final Mo Mo
Cuts and Fills (includes . E
Variance retaining walls) = 10 feet No Final No No
Setbacks Mo Mo Final Ma
All others Mo Mo Final Mo
Residantial SFD Final Mo Ma Mo
All Non-3FD (without site plan :
Orive Approach review) Final Mo Ma Mo
All Mon-5FD (with gite plan s
e Ma Mo Recommend Final
Interier Remodal All Final Ma Mo Mo
Retaining YWall All Fimal Mo Mo M
Cormmercial Pola/Monumeant — : ]
Sians New Developments ) Mo Recormmear Final
All Othars Firal Ma Mo Mo
Utility Connections all Final Mo Mo Mo
VacatedAbandon Public ;
Property All Mo Mo Recarmmend Final
Improve Pubhc Property All Mo Mo Recommend Final
ADA and FFHA Planning
Accommadations i Director Mo No Ney

Staff = The Planning, Engineering, and/er Building Department employees as assigned.

AC = Administrative Committes; As curently compasad.
PC = Planning Commissian; As currently composed.

CC = City Council; Az currently composed.

2-12
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14-2-103

PLANNING COMMISSION

A Established. A Planning Commission, consisting of seven (7) members is hereby
established to exercise the powers and duties specified herein.

B. Appointment and Terms of Office.

1.

Planning Commission members shall be residents of Bountiful City and shall be
appointed by the Mayor with the advice and consent of the City Council.

The terms of Planning Commission members shall be staggered. Each member
of the Planning Commission shall serve for a term of four (4) years and until a
successor is appointed, provided that members may be appointed for terms
shorter than three (3) years when necessary to provide staggered terms.

Terms of Planning Commission members shall begin on July 1% of each vear.
Flanning Commission members may be reappointed for successive terms,

The Mayor, with the advice and consent of the City Council, may remove any
member of the Planning Commission at any time with or without cause.

A vacancy occurring on the Planning Commission by reason of death,
resignation. removal, disqualification or any other reason shall be promptly filled
by a replacement appointed in the same manner as the original appointment for
the remainder of the unexpired term of the replaced member.

The Mayor may appoint one person from the City Council as a full member of the
Planning Commission.

C. Organization and Procedure. The Planning Commission shall be organized and
exercise its powers and duties as follows:

1!

Members of the Planning Commission shall select one (1) of its members as
chair to oversee the proceedings and activities of the Planning Commission.

a. The chairperson shall serve for a term of one (1) year.

b. Members of the Planning Commission shall select one (1) of its members
as vice-chair to act in the absence of the chair, The chair and vice-chair
may be re-elected for successive terms.

The Planning Commission may adopt policies and procedures, consistent with
the provisions of this Title and applicable law, to govern the conduct of its
meetings, the processing of applications, and for any other purposes considered
necessary for the functioning of the Planning Commission. All such policies and
procedures shall be submitted to the City Council for review and approval.

The Planning Commission shall meet on a regular basis, as determined by a vote
of the Commission members, and at such other times as the Commission

2-3
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members may determine. All meetings shall be properly noticed as required by
law, and held in accordance with the open meetings law set forth in Utah Code

Ann. § 52-4-1, et seq,, as amended. At the beginning of each calendar year the
Bountiful City Planning Department shall create and post in its office a schedule
of Planning Commission meetings and application deadlines.

4, No official business shall be conducted by the Planning Commission unless a
quorum of its members is present. Four (4) members of the Planning
Commission shall constitute a quorum. Any action taken shall require a
minimum of four (4) yes votes from members of the Planning Commission,
unless otherwise prescribed by law.

5. Any person desiring to appear before the Planning Commission shall complete
an application and submit all required materials and fees to the Planning
Department. An application that does not include all of the required signatures,
materials, fees, or other necessary information shall be deemed incomplete and
returned to the applicant.

6. After an applicant has submitted a completed application to the Planning
Department, the item shall be placed on the next available Planning Commission
agenda, unless the applicant and the Commission Chair agree to postpone
placing the item on the agenda or agree to continue the item to a subsequent
meeting.

7. An applicant may request that an item be postponed or continued a maximum of
ane (1) meeting (i.e. once) or for forty five (45) days from the date of application,
whichever is longer. If the matter is not heard within this deadline, the application
is deemed to have expired or been withdrawn, and must be resubmitted if the
applicant desires the Commission to act on the item. This shall not apply to
completed applications that have been placed on an agenda, reviewed and
discussed by the Planning Commission, and then continued for reasons
determined by the Commission.

8. The Planning Commission shall not reconsider a previous action or change a
recorded vote, and once an action is taken, the matter shall not be considered
again for twelve (12) months from the date of decision.

9. Decisions of the Planning Commission shall take effect on the date of the
meeting or hearing where the decision is made, unless a different date is
designated in the Commission's rules or at the time the decision is made. The
approval of written findings shall relate back to the date of decision.

10. The Planning Commission shall keep written minutes of its proceedings, showing
the vote upon each question, or if absent or failing to vote, indicating that fact,
and keep records of all its official actions. The Planning Commission may, but is
not required to, have its proceedings transcribed by a secretary, a court reporter,
a tape recorder, or other recording device.

a. The Planning Commission shall report, either verbally or in writing, its
official acts and recommendations to the City Council. Any member of

2-4
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the Planning Commission may also make a concurring or dissenting
report or recommendation to the City Council.

b. The minutes of all meetings of the Planning Commission shall be
prepared and filed in the office of the Planning Director, under the
direction of the City Recorder. All such records are public records and
shall be available for public review and access in accordance with the
Government Records and Access Management Act, Utah Code Ann., 63-
2-101, et seq., as amended.

D. Powers and Duties. The Planning Commission shall have all the powers and duties,
explicit or implied, given planning commissions by Utah State law and the Bountiful City
Land Use Ordinance, including but not limited to the following. Each of such powers and

duties shall be exercised pursuant to the procedural and other provisions of this Title and
of State law.

1. Prepare and recommend a general plan and amendments to the general plan to
the City Council;

2, Recommend Land Use Ordinances and maps, andfor amendments to Land Use
Ordinances and maps, to the City Council;

3 Administer applicable provisions of this Title and of State law:
4, Recommend approval or denial of subdivision applications:
5. Advise the City Council on matters requested by the City Council;

B. Hear and decide the approval or denial of conditional use permits:

7. Hear and decide variances from this title:

8. Hear and/or decide any other matter that the City Council designates;

8. Exercise any other powers that are necessary to enable the Planning
Commission to perform its function or that are delegated to it by the City Council;
and

10. Perform any other power or duty set forth in this Land Use Ordinance or in State
law relating to Planning Commissions.

E: Appeals. Any person adversely affected by a final decision of the Planning Commission
may appeal that decision as set forth in Section 14-2-108 of this Title. Any
recommendation of the Planning Commission to another approval body is not a final
decision and therefore cannot be appealed.

F. Examinations and Surveys. The Planning Commission and its authorized agents may
enter upon any land at reasonable times to make examinations and surveys as

necessary to enable it to perform its function to promote City planning, development, and
enforcement of the provisions of this Title.
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189.

190.

181.

192,
193.

194,

195.

196.

197,

1498,

199,

200.

201.

MODULAR HOME: A home or other building of new construction which has
been assembled fully or in substantial part, upon another site or in a factory and
moved to the site where it is to be placed upon a permanent foundation in
compliance with the provisions of the International Building Code

MONUMENT SIGN (also “Low Profile Sign"). Any on-premises or identification
sign incorporated into some form of landscape scheme or planter box.

MOTOR HOME: A motor vehicle built on a truck or bus chassis and designed to
serve as self-contained living quarters for recreational travel and use.

MOVABLE SIGN: (also "Portable Sign")

MULTIPLE-FACED SIGN: A sign containing two (2) or more faces, not
necessarily in back-to-back configuration.

NATURAL VEGETATION: This term includes orchards, trees, shrubs, lawns,
grass, and perennial growth,

NATURAL WATERWAYS: Those areas varying in width along streams, creeks,

gullies, or washes, which are natural drainage channels, as determined by the
City Engineer,

NIT: A unit of measurement for luminance, which is equal to one candela per
square meter, (nit = 1 cd/m?).

NONCOMPLYING STRUCTURE: (Also "NONCONFORMING STRUCTURE" or
‘NONCONFORMING BUILDING") A structure that legally existed before its
current land use designation; and because of one or more subsequent land use
ordinance changes, does not conform to the setback, height restrictions, or other
regulations, excluding those regulations which govern the use of land.

NONCONFORMING SIGN: (Also "NONCOMPLYING SIGN") A sign or sign
structure that legally existed before its current land use (zoning) designation; and
because of subsequent changes to the land use ordinance, does not conform to
the regulations that now govern the use of the sign.

NONCONFORMING LOT: (Also "NONCOMPLYING LOT) A parcel that legally
existed before its current land use (zoning) designation. Shown continuously on
the records of the Davis County Recorder as an independently existing piece of
property and because of one (1) or more subsequent land use ordinance
changes does not conform to the minimum size, width, frontage, depth or other
applicable dimensional requirements of the zone where the lot is located.

NONCONFORMING USE: A use of land that legally existed before its current
land use designation that has been maintained continuously since the time the
land use ordinance governing the land changed; and because of one or more

subsequent land use ordinance changes, does not conform to the regulations
that now govern the use of the land.

NONCONFORMITY: |s a general term to collectively describe a noncomplying
structure, nonconforming lot, nonconforming sign, nonconforming use, and/or
any other item that legally existed before the current land use (zoning)
designation of the property where the said item is located, and that, because of
subsequent land use ordinance changes does not conform to the regulations that
now govern the use of the land.
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CHAPTER 2
ADMINISTRATION AND PROCEDURES

PART 4 - NONCONFORMING USES AND NON-COMPLYING SITES/BUILDINGS

14-2-401 DEFINITIONS

14-2-402 GENERAL PROVISIONS

14-2-403 ABANDONMENT OF NONCONFORMING USE

14-2-404 CHANGE OF STATUS

14-2-405 TERMINATION OF NONCONFORMING USES AND NONCOMPLYING
STRUCTURES

14-2-406 DETERMINATION OF NONCONFORMING STATUS
14-2-407 SCHOOLS

14-2-401 DEFINITIONS
See Chapter 3 of this Title for the following definitions:

NONCOMPLYING STRUCTURE (also NONCONFORMING STRUCTURE)
NONCONFORMING LOT

NONCONFORMING SIGN

NONCONFORMING USE

NONCONFORMITY

OTHER NONCONFORMITY

14-2-402 GENERAL PROVISIONS

A Continuation. A nonconformity in any zone may be continued as provided so long as no
additions or enlargements are made thereto and no structural alterations are made
therein, except as provided in this Chapter or as may be required by law. If any non-
confarmity is removed from the property on which it was located, it shall not be replaced
unless it conforms to the current provisions of this Title.

B. Maintenance and Repair. Repairs and structural alterations may be made to any

nonconformity within the existing footprint thereof provided that the degree of
nonconformity is not increased.

C. Expansion and Enlargement. Any expansion of a nonconformity that increases the
degree of nonconformance is prohibited except as provided in this Title or as may be
required by law. For purposes of this Section, the addition of a solar energy device to a
building is not an expansion.

D. Relocation. Only noncomplying structures may be relocated. If a noncomplying
structure is relocated within the City, it shall be |located in a manner which fully conforms
to the applicable requirements of this Title.

E, Restoration. A nancomplying structure or a nonconforming sign damaged by fire, wind,
tornado, earthquake, or other natural disaster or calamity may be restored as it existed
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CHAPTER 2
ADMINISTRATION AND PROCEDURES
PART 5 - CONDITIONAL USES

14-2-501 PURPOSE OF CONDITIONAL USE PROVISIONS
14-2-502 PERMIT REQUIRED

14-2-503 APPLICATION

14-2-504 FEE

14-2-505 PUBLIC COMMENT AND NOTICE

14-2-506 DETERMINATION

14-2-507 INSPECTION

14-2-508 REVOCATION

14-2-509 TIME LIMIT

14-2-510 RE-APPLICATION AFTER DENIAL OR REVOCATION
14-2-511 CONTINUING EFFECT

14-2-501 PURPOSE OF CONDITIONAL USE PROVISIONS

Certain uses which necessitate special conditions in order to make them compatible with
permitted uses within a zone designation, are classified as conditional uses and require
approval of a Conditional Use Permit.

14-2-502 PERMIT REQUIRED

A Conditional Use Permit shall be required for any use listed as a conditional use in any zoning
designation and/or as set forth elsewhere in this Title. A Conditional Use Permit may be
revoked upon failure of the original applicant or any successor, owner, or occupant to comply
with conditions precedent to the original approval of the permit, or as otherwise provided in the
Bountiful City Code.

14-2-503 APPLICATION

A. Conditional Use Permit application shail be filed with the Planning Department as
provided in this Title. Conditional uses shall be heard and decided by the Planning
Commission or the Administrative Committee as set forth in this Title.

B Applications for Conditional Use Permits shall be accompanied by maps, drawings.
statements, reports, studies, or other documents, as required by the approval body
andfor City staff. If applicable, the applicant shall also provide mailing addresses of all of
the property owners within three hundred (300) feet of the subject property, per current
County records, printed on self-adhesive labels.

14-2-504 FEE

The applications for any Conditional Use Permit shall be accompanied by an appropriate fee set
by the City Council.
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14-2-505 PUBLIC COMMENT AND NOTICE

A Any request for a conditional use permit shall be heard and decided by the Planning
Commission unless the item falls within a category designated for Administrative
Committee review. When considering the request, the Planning Commission or
Administrative Committee shall hald a public hearing to review the request and other
concems, and then take appropriate action upon the request,

B. The noticing requirement for a Conditional Use Permit heard by the Planning
Commission shall be as follows:

1 Sent to all property owners within a three hundred (300) feet radius around the
subject property at least fourteen (14) days prior to the meeting.

2. Posted with notification signage on the subject property by the applicant/agent.
The signage shall be provided to the applicant/agent by the City and shall be

posted by the applicant/agent ten (10) days in advance of the scheduled
meeting.

C. The noticing requirement for a conditional use permit request heard by the
Administrative Committee shall be the same as required for any public hearing held by
the Administrative Committee, as set forth in 14-2-104.

14-2-606 DETERMINATION

A A conditional use permit shall be approved if reasonable conditions are proposed, or can

be imposed, to mitigate the reasonably anticipated detrimental effects of the proposed
use in accordance with the applicable standards.

B. If the reasonably anticipated detrimental effects of a proposed conditional use cannot be
substantially mitigated by the proposal, or if the imposition of reasonable conditions to

achieve compliance with applicable standards is not possible, the conditional use permit
request may be denied.

C Standards applicable to conditional uses include all the requirements of this Title, and
consideration of the following:

T The location of the proposed use in relationship to other existing uses in the
general vicinity.

2. The effects of the proposed use and/or accompanying improvements on existing:
developments in the general vicinity:

3. The appropriate buffering of uses and buildings, proper parking and traffic
circulation, and the use of building materials and landscaping which are in
harmony with the area,

D The applicant, at his or her cost. shall provide any report and/or study relating to utilities,

traffic impact, school impact, soil and water impact, existing conditions, line-of-sight and
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building massing, and any other information requested by the City in order to render a
praper decision.

14-2-507 INSPECTION

Following the issuance of a Conditional Use Permit, the Planning Department shall approve an
application for a building permit upon compliance of construction plans meeting such conditions
and requirements as established by the Planning Commission. Representatives of the Planning
Department shall inspect the project to insure that all required improvements meet the
conditions of the Conditional Use Permit and this Ordinance before a certificate of occupancy is
issued by the Engineering Department and before an application for permanent power far the
property may be approved by the Bountiful City Power Department.

14-2-508 REVOCATION

A Upon receiving a written complaint alleging a violation or failure to comply with any
condition prescribed in a Conditional Use Permit, the Planning Department shall
investigate the complaint. If the complaint has merit, and attempts to remedy the
complaint fail, the Planning Department:

1. May place the complaint on the agenda of a regularly scheduled meeting of the

approving body, provided that the permittee shall have at least fourteen (14) days
notice of the meeting.

B. Permittee shall be given written notice by personal service or by certified mail of the
exact nature of the complaint and the date and time of the hearing before the Land Use
Authority. An informal hearing may be conducted to determine the current status of the

Conditional Use Permit prior to any public hearing, without notification to surrounding
OWNErs.

C. The Land Use Authority, after hearing the evidence presented regarding the complaint,
may continue the hearing from time to time, may modify or rescind any condition or
requirement of the Conditional Use Permit as it deems necessary, or may take no action
and dismiss the complaint.

D. If, after review at the informal hearing the Land Use Authority finds that evidence of
failure to comply with the provisions of the Conditional Use Permit is substantial enough
to consider revocation, it shall schedule a formal hearing for purposes of considering
revocation of the Conditional Use Permit. The notice for the revocation hearing shall be
the same noticing procedure used for considering a new petition.

E The Land Use Authority, after hearing final evidence and testimony on the status of the

Conditional Use Permit, may revoke the Conditional Use Permit or modify the conditions
as deemed necessary.

F Any permittee aggrieved by an order may appeal such decision as set forth in 14-2-108.
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14-2-509 TIME LIMIT

A A temporary Conditional Use Permit for a use which is incidental or directly related to an
intended permanent use or is intended to become a permanent use may be issued by
the Administrative Committee for a period of six (6) months. This permit may be
renewed by the Planning Department for a total of three (3) successive six (6) month
pericds allowing a total of two (2) years for the temporary Conditional Use Permit,
Where hardship or unusual circumstances exist, the Administrative Committee may
extend the temporary permit for one (1) additional year. These extensions shall be
granted in two (2} separate six (8) month increments. A temporary Conditional Use

Permit shall not be issued for a use which is not incidental to or directly related to an
intended permanent use on the property.

1. Mobile offices, homes or trailers which are used for business purposes shall only
be allowed for a six (6) month time period as authorized by the Administrative
Committee. The Administrative Committee may extend the time period for the
temparary structure up to one (1) additional year providing that the Planning
Commission and City Council have granted final site plan approval and
construction has commenced.

2. Temporary structures shall be removed from the property upon occupancy of the
permanent structure, Any pre-manufactured structure which meets all building
code regulations and which is part of the approved site plan, and any

construction trailer which is removed at the end of construction, shall be exempt
from this regulation.

B. Bountiful City does not issue temporary Conditional Use Occupancy Permits, and any
document purporting to be a temporary conditional use occupancy permit is void.

C. Unless there is substantial action under a Conditional Use Permit within a maximum
period of one (1) year of its issuance, the Conditional Use Permit shall expire, The
Bountiful City Planning Director may grant a maximum extension of six (6) months, when
deemed in the public interest. Substantial action under this section shall mean:

T For new construction or a remodel, at least twenty five percent (25%) of the
proposed construction has been completed

2. For a use located in an existing or completed structure, at least twenty five

percent (25%) of the approved area is continuously occupied and utilized for the
conditional use.

14-2-510 RE-APPLICATION AFTER DENIAL OR REVOCATION

It is unlawful to apply or reapply for a Conditional Use Permit within one (1) year of the date of

denial or revocation of a Conditional Use Permit regarding any parcel of property or any portion
thereof.

14-2-511 CONTINUING EFFECT
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A A Conditional Use Permit applies to a specific parcel of property, or portion of a parcel of
property, and may not be transferred to another parcel of property.

B. A Conditional Use Permit for the operation of a business does not run with the land
unless the approving body specifies otherwise. A Conditional Use Permit for the
construction of improvements to a property will run with the land unless the Planning
Commission sets conditions that limit it to a specific individual and/or for a finite period of
time. |f any aspect of the conditional use becomes a legal nonconforming element due
to a later amendment to this Ordinance, the provisions of Part 4 of this Chapter relating
to nonconformities shall apply.
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14-14-101
14-14-102
14-14-103
14-14-104
14-14-105
14-14-106

14-14-107
14-14-108

14-14-109
14-14-110
14-14-111
14-14-112
14-14-113
14-14-114
14-14-115
14-14-116
14-14-117
14-14-118
14-14-119
14-14-120
14-14-121
14-14-122
14-14-123
14-14-124
14-14-125
14-14-126

14-14-101

CHAPTER 14
SUPPLEMENTARY DEVELOPMENT STANDARDS

PURPOSE

LOT STANDARDS

YARD SPACE FOR ONE BUILDING ONLY

FRONT YARD MODIFICATION - DEVELOPED AREAS

COMBINED LOTS - RESTRICTIONS

SPECIAL PROVISIONS FOR EXISTING SINGLE AND TWO-FAMILY
RESIDENTIAL DWELLINGS

LOCATION OF TRAILERS, BOATS, RECREATIONAL VEHICLES, AND
STORAGE CONTAINERS

USE OF MOBILE HOMES, RECREATIONAL VEHICLES, CAMPER
TRAILERS, AND STORAGE CONTAINERS

ABANDONED, WRECKED, OR JUNKED VEHICLES

TRASH, DEBRIS, WEEDS, AND SIMILAR HAZARDS

REFUSE SITING STANDARDS

HEIGHT LIMITATIONS - EXCEPTIONS

ADDITIONAL HEIGHT ALLOWED

STORAGE OF COMMERCIAL VEHICLES - RESIDENTIAL ZONES
SWIMMING POOLS

SATELLITE TELEVISION ANTENNAS

SEMI-PRIVATE SWIMMING CLUBS AND RECREATION FACILITIES
TELECOMMUNICATIONS TOWER SITES

SIGHT CLEARANCES ON CORNER LOTS

RESERVED

RESERVED

TEMPORARY CLASSROOMS AT PRIVATE SCHOOLS

FILLING, GRADING, AND EXCAVATING

ACCESSORY DWELLING UNIT

PUBLIC UTILITY EASEMENTS ON PRIVATE PROPERTY

PRIVATE POWER PLANTS

PURPOSE

The purpose of this Chapter is to establish miscellaneous land development standards which
are generally applicable to more than one (1) zone. The requirements of this Chapter shall be
in addition to and in some circumstances may supersede the requirements contained within the
provisions of each respective zone and/or other chapters of this Title.

14-14-102

LOT STANDARDS

A MNewly Created Lots to Conform to Parcel Requirements. Except for more flexible

requirements, such as those pertaining to planned developments, every lot or parcel
created within the city shall conform to the minimum requirements of this Title regarding
width, yard, area, coverage, parking, and frontage upon a dedicated public street or
upon an approved private street or right-of-way before a building permit may be issued.
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B. Transfer of Required Yard Space Prohibited. No space needed to meet the width, vard,
area, parking, frontage or other requirements of this Title for a lot, parcel, or building may
be fransferred, sold, bequeathed or leased apart from such lot, parcel, or building unless
other space so complying is provided and approved by the City. No land shall be sold or
transferred which will result in a lot or parcel being created for building purposes that
does not comply with the provisions of this Ordinance.

C. Minimum Buildable Area - Any lot or parcel designated or zoned for residential
development shall have a rectangular buildable area with a length to width ratio between
2:1 and 1:2, that is located entirely on ground of less than thirty percent (30%) slope,

that does not encroach into required setbacks or easements, and that meets the
following criteria:

R-4 2,000 sq ft
R-3 3,000 sg ft
RF 6,000 sq ft
All ather zones 5,000 sqg ft

14-14-103 YARD SPACE FOR ONE BUILDING ONLY

No required yard or other open space around an existing building or which is hereafter provided
around any building for the purpose of complying with the provisions of this Title shall be
considered as providing a yard or open space for any other building; nor shall any yard or other
required open space on an adjoining lot be considered as providing yard or open space on a lot
or parce| where on a building is to be erected or established.

14-14-104 FRONT YARD MODIFICATION - DEVELOPED AREAS

In instances where at least seventy-five (75) percent of the lots within a subdivision and/or at
least fifty percent (50%) of the lots along the side of a street have front yard setbacks which are
less than that required for the zone in which they are located, the minimum front yard setback
requirement for vacant lots shall be equal to the average of the existing front yards. However, in
no case shall the front yard setback be less than twenty (20) feet,

14-14-105 COMEINED LOTS - RESTRICTIONS

A combined lot may be created from two (2) or more contiguous lots or parcels that are
undeveloped. The side, front, and rear yard requirements of this Ordinance shall apply only to
the external boundaries of the combined lot. However, once a combined lot has been created, it
shall not be divided except through a new subdivision plat meeting current City ordinance. Prior
to receiving a building permit and/or commencing any development activity, the property owner
shall record at the Office of the Davis County Recorder a deed restriction memarializing the
creation of the combined lot, and shall amend any easements in conflict with the utilization of
the combined lot. Failure to produce or record the required deed restriction shall not void any
provision of this ordinance, and no part of this ordinance shall abrogate any use restriction

provided by deed or other written recorded instrument affecting or otherwise restricting the use
of the real property in guestion.

14-14-106 SPECIAL PROVISIONS FOR EXISTING SINGLE AND TWO-FAMILY
RESIDENTIAL DWELLINGS

14 -2
Chapter 14 Supplementary Standards Ord 2018-09

PACKET: Bountiful City, Administrative Law Judge Appeal Page 127 of 146



In order to encourage the revitalization of older homes and neighborhoods within Bountiful City,
the following provisions shall apply to single family and two family residential dwellings:

A Any dwelling built prior to January 1, 1965, that does not meet the current setback
standards may be expanded consistent with the setbacks approved at the time of initial
construction, as determined by the location of the original building foundation in
relationship to the property lines, with the condition that the new construction shall meet
the provisions of the current International Building Code or International Residential
Construction Code (IBC/IRCC) and does not violate provisions of this title regarding
maximum lot or parcel coverage.

B. Any dwelling built prior to January 1, 1965, that does not have an attached two (2) car
garage, may be allowed the following actions, upon the condition that all new
canstruction shall meet the provisions of the current IBC/IRCC and does not violate
provisions regarding maximum lot or parcel coverage:

1s Construct an attached two car garage within five (5) feet of a side property line as
long as the opposite side yard is at least eight (8) feet wide. A single story of
living space may be constructed directly above and/or below the garage addition,
but no additional horizontal living space may encroach into the minimum required
side yard setback. Maximum garage width shall not exceed twenty-four (24) feet.
This shall not apply to situations where there is sufficient space to construct a
two car garage but the home has been, or is proposed to be, modified from its
ariginal configuration, thus creating the need for a reduced setback.

2 Attach an existing detached garage to a dwelling without an attached garage.
The garage shall be located at least three (3) feet from the nearest side property
line and at least twenty (20) feet from the rear property line. No additional living
space may be constructed above or beneath the garage unless the new space is
sethack at least five (5) feet from a side property line and the opposite side yard
is at least eight (8) feet wide. The existing garage shall have been constructed
prior to the adoption of this section, and the new construction tying the structures
together shall meet all of the minimum required yard setbacks.

C. Any existing dwelling may expand vertically within the original foundation boundaries to
the maximum height allowed by this Title or the IBC/IRCC, whichever is more restrictive,
unless otherwise limited. All new construction shall meet all provisions of the IBC/IRCC.

D. The Building Official may require any structural upgrades to an existing building or
structure as necessary to accomplish a requested addition or modification. Such

upgrades may be required during plan review or during construction if the existing
conditions deviate from approved plans.

14-14-107 LOCATION OF TRAILERS, BOATS, RECREATIONAL VEHICLES, AND
STORAGE CONTAINERS

A, Any boat, boat trailer, camper, travel trailer, utility trailer, storage container, or other
similar device shall not be placed, kept, stored, or maintained on any property in
Bountiful City except in accordance with the following:
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15 In a residential zone, no boat trailer, camper, travel trailer, utility trailer, storage
container, or other similar device shall be located within a front yard or street side
yard except on legally established driveways. A minimum setback of ten (10)

feet from the street property line is required so as to preserve adequate visibility
for pedestrian and traffic safety.

2. In a non-residential zane, storage containers shall be located in screened areas
that have been designated for storage in an approved site plan.

In any zone, no boat trailer, camper, travel trailer, utility trailer, storage container,
or other similar device shall be located in a clear-view area or vacant lot as
defined in this Title.

14-14-108 USE OF MOBILE HOMES, RECREATIONAL VEHICLES, CAMPER
TRAILERS, AND STORAGE CONTAINERS

Itis unlawful for any person to place, keep, occupy, or maintain a mobile home upon any
lot or parcel of land within the City except in @ mobile home park or mobile home

subdivision. Mobile offices that are part of a construction site or development project
may be permitted as a temporary use as provided in this Title.

B. Itis unlawful for any person to reside in or otherwise utilize a recreational vehicle,
camper trailer, or similar device, whether temporarily or permanently, except in an
approved recreational vehicle park.

It is unlawful to park, place, or otherwise locate a storage container on any fire access
lane, public street, public easement, or public right-of-way without the express, written
permission of the Bountiful City Public Works Director. The City may abate any unlawful
situation without notice and at the expense of the owner of the container.

D. A storage container is not allowed in any residential zone, professional office zone,
downtown zone, mixed use zone, watershed protection zone, hospital zone, or any other
non-commercial zone, except as a temporary use associated with construction,
renovation, or moving. In such instances, the storage container shall be located on a
concrete or asphalt surface, and shall meet all of the following criteria:

gl A storage container shall not be placed on a site more than thirty {30) days prior
to the permitted activity

2. A storage container shall be removed within thirty (30) days after a permitted
activity is substantially completed

3. Only one (1) storage container may be located on a lot or parcel except for in a
commercial zone,

E. A storage container in a commercial zone shall be used in accordance with the following
criteria:

1 A storage container shall be used solely for the transportation or shipment of
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goods and products, and
2. It is unlawful to use a storage container for business operations, and

3. A storage container not being actively used for transportation or shipment shall
not be stored within Bountiful City.

E. A storage container shall not be located on any property for more than six (6) months in
any twelve (12) month period, measured continuously from the day the container is first

placed. The Bountiful City Planning Director may grant extensions of up to six (6)
months, but only if he/she determines that:

i The storage container is located on a site with an active building permit, and
2, The storage container is a necessary part of the construction process, and
3. Construction is moving forward in a timely manner and in accordance with

generally accepted industry standards.

G. It is unlawful to use a storage container as a permanent structure or as an appendage to
a permanent structure.

H. It is unlawful, in any zone, to vertically stack two (2) or more storage containers or
stack/place any other materials or items on top of or around a storage container.

14-14-109 ABANDONED, WRECKED, OR JUNKED VEHICLES

See Chapter 3 of this Title for the following definitions:

“UNREGISTERED VEHICLE"
“INOPERATIVE VEHICLE"
“DISMANTLED VEHICLE"
“WRECKED VEHICLE"
“ABANDONED VEHICLE"
"VEHICLE PART(S)"

A, Unlawful Conduct. It is unlawful and a public nuisance for any owner or tenant to cause
or permit any unregistered, inoperative, dismantled, wrecked, or abandoned motor
vehicle(s) and/or vehicle part(s) to be parked, stored, or remain on any property or
premises, unless within an enclosed garage or in connection with a lawfully situated and
licensed business engaged in the repair of motor vehicles. Violations of this section may
be prosecuted by criminal prosecution or by abatement provision for public nuisances.

B. Exception Permit. A permit may be granted by the Planning Director for an exception to
Section 14-14-109(B) if the owner of an unregistered, inoperative, dismantled, wrecked,
or abandoned motor vehicle and/or vehicle part(s) submits written application to the
Bountiful Planning Director providing:

1. Proof that the applicant is the owner of the motor vehicle;
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2. Proof that the applicant is the owner of or has permission of the owner of the

property upon which the motor vehicle and/or vehicle part(s) will be parked,
stored, or remain;

3, A description of the condition of the motar vehicle, i.e., that the motor vehicle is
unregistered, inoperative, dismantled, wrecked, and/ar abandoned;

4, A description of the plan by which the condition of the motor vehicle will be

changed, i.e., the date upon which the vehicle will be registered, repaired,
removed from the property, etc.;

5. The address at which the motor vehicle and/or vehicle part(s) will be parked,
stored, or remain while its/their condition is being changed:;

6. The location upon the property, at the address set forth in condition 3), above,
where the motor vehicle and/or vehicle part(s) will be parked, stored, or remain
while its/their condition is being changed; and,

¥ That a nuisance or health hazard will not be created while the motor vehicle
and/or vehicle part(s) are parked, stored, or retained.

C. An exception permit is valid for only one (1) vehicle. Only one (1) permit may be issued
per year per property, and for a period not to exceed six (8) months. When the permit

expires, the vehicle shall either be repaired and lawfully registered or removed from the
property along with all vehicle parts.

D. Any vehicle maintained on a property under an exception permit shall be otherwise kept
in compliance with all applicable laws, shall not be parked or kept in the public right-of-
way or on landscaped areas, shall not constitute a hazard in any way, and shall not
constitute a public nuisance. A permit may be revoked by the Planning Director for
failure to comply with these terms, and a permit may be denied for failure to comply with
these terms for earlier vehicles. The denial or revocation of a permit may be appealed
as set forth in the Administration and Procedures chapter of this Title.

E Penalty. Any violation of this section is hereby declared to be a public nuisance and a
class B misdemeanor.

14-14-110 TRASH, DEBRIS, WEEDS, AND SIMILAR HAZARDS

A No yard or other open space shall be used for the storage of trash, debris, junk, outdoor
storage, or abandoned equipment, except as specifically authorized by and in
compliance with the provisions of this Ordinance.

B. It is unlawful to allow weeds, grass, or similar growth to exceed six (8) inches in height
on an improved property.

C. Itis unlawful and deemed a public safety hazard for a property owner or tenant to cause
or allow the following conditions:
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1. The storage or accumulation of flammable materials, yard clippings, tree
trimmings, and similar items outside of a structure, except for permanent
propane/natural gas tanks meeting the approval of the Fire Marshall, and
firewooed stacked in accordance with the Fire Code.

2. The existence of a vacant lot, open field, or other undeveloped parcel adjacent to
a developed property without a firebreak at least twenty (20) feet wide.

Whenever an "Extreme Conditions” or "Red Flag"” warning is issued by the Fire
Department or other fire management agency with jurisdiction over lands within the
South Davis County Metro area, the City or its agent may abate high risk fire hazards
without notice. If a situation abated was also in violation of City ordinances, the City may
recuperate full costs, including administrative expenses, through any legal means
necessary. A high risk fire hazard shall be:

£ Any item deemed a public safety hazard under this Section.
) Any vacant lot within a developed subdivision that has weeds, grass, or similar
growth higher than six (6) inches, or that does not have a firebreak at least ten

(10) feet wide around the perimeter of the property.

3. Any item deemed by the City or its agents to be in immediate peril.

14-14-111 REFUSE SITING STANDARDS

A,

When refuse storage containers are used or otherwise required by this Title, the
containers shall be of sufficient size and numbers to provide suitable capacity to contain

the refuse generated at the site. Containers shall be closed by an attached cover at all
times.

All containers shall be kept at a location easily accessible by collection vehicles and
refuse producers. Refuse containers shall be kept away from overhead utility lines and

structures with projections to facilitate pickup. Container sites shall also comply with the
International Fire and International Building Codes.

Outdoor refuse containers, except for individual residential containers, shall be
completely encompassed by a solid enclosure that is; architecturally compatible with the

main structure(s), equipped with a solid barrier access gate, and located on a paved
surface.

Outdoor refuse containers in industrial or commercial areas located within an area
completely encompassed by a site obscuring wall or fence and not visible from the street
shall not need a separate barrier enclosure unless it is a specific requirement of
conditional use or site plan approval.

In cases where a refuse container enclosure is required, the container shall be enclosed
by a six (6) foot high enclosure or solid barrier fence with a minimum gate opening of
nine (9) feet wide. The fence or enclosure shall have a minimum clearance of two (2)
feet from the refuse container to be stored within it.

14 -7
Chapter 14 Supplemantary Standards Ord 2018-08

PACKET: Bountiful City, Administrative Law Judge Appeal Page 132 of 146



F: No refuse collection areas shall be permitted between the street and the front building
line except as shown on an approved site plan.

G Temporary refuse collection containers on construction sites or other related uses shall
be exempt from barrier fencing.

14-14-112 HEIGHT LIMITATIONS - EXCEPTIONS

A, Where doubt exists as to the height of fences, hedges, buildings, and other items

regulated by this Title, height limitations shall be measured from the averaged finished
grade of the front yard of a building or from the average finished grade of the yard in
which the fence, hedge, or other such item is located,

B. The height limitations of this Ordinance shall not apply to church spires, belfries,
cupolas, or domes not used for human occupancy, or to chimneys, ventilators, fire or
parapet walls, flag poles, sky lights, water tanks, silos, cornices without windaows,
antennas, radio towers, or properly screened mechanical appurtenances usually carried
above the roof level of a building unless otherwise stated in this Title; except in no case
shall it be lawful to construct, build, or establish a building, tree, smoke stack, chimney,
flag pole, wire, tower, or other structures or appurtenances thereto which may constitute
a hazard or obstruction to navigation or landing and take-off of aircraft at a publicly used
airport. Regulations established by the Federal Aviation Agency shall be considered to
be the minimum acceptable standards for facilities in such an area.

C. A private power plant is not exempt from the height requirements of the Zone in which it

is located, and shall be considered an occupied structure for the purposes of calculating
height.

14-14-113 ADDITIONAL HEIGHT ALLOWED

Public and quasi-public buildings, when authorized in a zone, may be erected to a height
greater than the required height limit by conditional use permit if it is found that the additional

height is necessary for the operation of the facility and if the impact has been reasonably
mitigated.

14-14-114 STORAGE OF COMMERCIAL VEHICLES - RESIDENTIAL ZONES

A, No truck, motor vehicle, or commercial trailer having a gross weight of twelve thousand

(12,000) pounds or more shall be stored or parked on any lot or parcel within any
residential zone,

B. No contracting and/or earth moving equipment shall be stored or parked on any lot or
parcel in any residential zone except as follows:
1. The equipment shall be completely stored within an enclosed structure,
2. The equipment shall not be used wholly or in part for any commercial activity or
enterprise,
3. Equipment may be parked on-site and outside of a structure if there is a current

building permit issued for the property and the equipment relates to the actual
work being performed. Any equipment allowed by this provision shall be
removed immediately if it is not actively used, if the permit expires, or upon final
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permit approval.

C. Any vehicle parked or stored in violation of this section is hereby declared to be a public
nuisance, and may be removed summarily from public property by the City by towing,
and may be prosecuted criminally and/or civilly. The owner of any towed vehicle shall
have the right of a post-towing hearing as provided in Section 13-1-121 of the City Code.

14-14-115 SWIMMING POOLS

Any swimming pool in a single family residential zone shall be set back at least five (5) feet from
any property line and shall have at least five (5) feet of unobstructed area around the entire
perimeter. A pool located in any other zone may only be constructed after receiving site plan
approval, and the land use authority may require an increased setback depending upon the size
and occupancy of the pool. Each pool shall be surrounded by a substantial fence or wall
meeting the requirements of the Davis County Health Department and the IBC or IRCC. In
addition, any required fence or wall shall be equipped with a self-closing, self-latching device on
each gate. Any swimming pool in a multi-family development, motel, or hotel shall require
conditional use permit approval in addition to site plan approval.

14-14-116 SATELLITE TELEVISION ANTENNAS
A. Definitions. See Chapter 3 of this Title for the following definitions:
COMMERCIAL SATELLITE ANTENNA
MINOR SATELLITE ANTENNA
HEIGHT OF ANTENNA

B. Fermit Required.

1. It shall be unlawful for any individual, firm, partnership, or corporation to install,
construct, reconstruct, or materially alter a commercial satellite television
antenna without first obtaining a building permit from the City of Bountiful,

P Application for a building permit for a commercial antenna structure shall be
accompanied by construction drawings showing the proposed method of
installation, and a plot plan showing the proposed location of the antenna upon
the lot or property.

C. Standards for Residential and Institutional Districts.
T. All commercial satellite antennas shall be subject to the following provisions:
a. On interior lots, a commercial satellite television antenna:

(1) Shall not exceed a height of twenty (20) feet measured from the
highest point of the antenna to the ground.

(2) Shall be located in the rear or side yard.

(3) Shall be located no closer to a public street than the main building
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an a lot or parcel that has a reduced front yard setback.

(4) Shall be located at least five (5) feet from any rear or side property
line.

b. On corner lots, a satellite antenna:

(1) Shall not exceed a height of twenty (20) feet measured from the
highest point of the antenna to the ground.

(2) Shall not be permitted within the front yard, or the side yard that
fronts upon a public street.

(3) Shall be located at least five (5) feet from any rear or side property
line that is adjacent to the adjoining lot.

0. Standards for Commercial and Industrial Districts. Any commercial satellite antenna

installed, located, constructed, reconstructed, or materially altered as provided in this
Section, shall be subject to the following provisions:

1.

14-14-117
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The antenna shall not exceed a height of twenty (20) feet if mounted on the
ground.

The antenna shall not be located closer than fifteen (15) feet to any public street,

The antenna shall not be located closer than ten (10) feet to any residential
property line.

If used for advertising purposes, the antenna shall not be installed on any floor

and shall be deemed a sign governed by the sign regulations as provided in this
Title.

If an antenna is proposed to be mounted on the roof of a building the antenna
shall:

a. Not exceed the height limit established for the zone in which it is located.
b. Not be used for any advertising purposes.
C. Be screened from public view as per the requirements of this Title,

If an antenna is proposed to be located in any landscaped area, the antenna
shall:

a. Be located so as not to create any traffic safety or vision problems.
b. Be screened by shrubs and/or other landscaping features.
SEMI-PRIVATE SWIMMING CLUBS AND RECREATION FACILITIES
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The Planning Commission may permit the use of land in any residential zone for semi-private
swimming clubs or recreational facilities provided all of the following are met:

A.

The facilities shall be owned and maintained by members with a minimum of seventy-
five percent (75%) of the membership being residents of the neighborhood or section of
the subdivision in which the recreational facility is to be located.

The property or proposed project area shall be of sufficient size to accommodate all
proposed facilities and still maintain all of the minimum yard setbacks for a principal
structure for the zone in which it is located.

The area to be developed into a recreational area shall be of such size and shape as not
to cause undue infringement on the privacy of the abutting residential areas and be in
keeping with the design of the neighborhood in which the recreational area is to be
situated.

The use of the property shall be for private recreational use by members, their families,
and guests. Under no condition may any admission fee be charged nor any type of retail
or business facility, vending machine, or other commercial use be allowed except as

specifically approved by the Planning Commission and listed on the conditional use
permit.

Accessory facilities other than standard shower and changing rooms (i.e., clubhouses)
shall not be allowed,

Any nighttime indoor or outdoor activity shall conform to the Bountiful City Noise
Ordinance. The facility shall close for any activity at 11:00 p.m.

A solid masonry or concrete block wall, or substitute as approved by the Planning
Commission, shall be required around the entire recreational area to a height of not less
than six (6) feet. The fence across the front of the property shall be constructed no

closer to the front property line than the required front yard setback for the zone in which
it is located.

At least ten percent (10%) of the site area shall be landscaped, including any front yard,
side yard, and at least ten (10) feet depth at side and rear yard lines abutting a

residential zone or property. Landscaping of park strips shall be required in addition to
the on-site landscaping required.

The facility shall include an on-site parking area, and shall provide on-site parking
spaces equal to twenty percent (20%) of the capacity of the proposed recreational
facility, as determined by the Fire Marshall and/or Building Official.

Approval of any recreational facility by the Planning Commission under this section shall
be by Conditional Use Permit and any and all conditions as required by the Planning

Commission must be complied with by the owners of the facility or the approval may be
revoked.

14-14-118 TELECOMMUNICATIONS TOWER SITES
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A. Itis the finding of the City Council that:

1. It is in the best interests of the citizens of the City to have quality cellular wireless
telephone service available. This necessarily entails the erection of
telecommunications towers within the City limits.

2. Itis the right of private enterprise to do business within the City, subject only to
reasonable regulation by the City. This includes the telecommunications
business,

3. Itis in the best interests of the citizens that the telecommunications towers which

are constructed are;

a. as unobtrusive as possible in their location, size, and construction:

b, as few in number as possible:

o subject to such reasonable restrictions as may best minimize the impact
upon surrounding properties and the City as a whole; and

d. not placed in residential areas unless there is no other alternative.

4, It is in the best interests of telecommunications businesses to have access to

towers which are of the appropriate height and location to serve their reasonable
needs.

8. It is the policy of the City of Bountiful to make available to telecommunications
companies such sites as the City owns and which can reasonably serve the
needs of the companies, the citizens, and the City.

6. The visual burden of towers is borne by the public, and it would be appropriate
for the revenues of those towers go to the public. Therefore, telecommunication
towers shall be located on publicly owned sites (i.e. lands owned by
governmental entities such as the City, schools, etc) where possible, and on

private property only when public properties serving the same area are not
available.

B. In order to serve current and reasonably foreseeable needs, any site approved by the
City, regardless of location, shall be subject to all of the following requirements:

1. The applicant shall consent in the lease to two co-locations (in addition to
applicant) on the same tower

2. The tower shall be constructed in such a manner as to accommodate three (3)

different services, meaning the original company's equipment and two co-
locations on the same tower.

G Any tower shall be located, designed, and constructed in such a manner that it is:
1. As unobtrusive as possible in its location,
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2; Necessary for the telecom system to function properly,

3 subject to such reasonable restrictions as may best minimize the impact upon
surrounding properties and the City as a whole, and

4, not placed in residential areas unless there is no other alternative.
D. When later applications for towers are received, the applicants shall be required to:
1. co-locate on an existing tower, unless it can be shown by a preponderance of the

evidence that all existing sites are inadequate to serve that company's
reasonable needs due to location, height or other reason, and

2 pay reasonable compensation to the original tower company to fairly share past
and future costs.

14-14-119 SIGHT CLEARANCES ON CORNER LOTS

This section has been moved to, and consolidated with, the provisions for clear-view areas
found in Chapter 16 of this Title.

14-14-120 RESERVED

14-14-121 RESERVED

14-14-122 TEMPORARY CLASSROOMS AT PRIVATE SCHOOLS

The Administrative Committee may issue a temporary use permit to allow the placement or use
of temporary classroom facilities on private school property. The time limit for the temporary
use shall be established at the time of approval. Any permit without an approved time limit or

that exceeds the approved limit may be revoked by the City immediately.

14-14-123 FILLING, GRADING, AND EXCAVATING

Mo lot or parcel may be filled, excavated, graded, or otherwise disturbed without an excavation
or building permit issued by Bountiful City, except for the following:

A Soil disturbance that occurs during the natural course of bona fide agricultural
production.

B. Landscaping that involves the disturbance of a total of ten (10} cubic yards of material or
less.

14-14-124  ACCESSORY DWELLING UNIT

A, Purpose:

The city recognizes that accessory dwelling units (ADUs) in single-family residential zones

can be an important tool in the overall housing plan for the city. The purposes of the ADU
standards of this code are to;
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Allow opportunities for property owners to provide social or personal support for
family members where independent living is desirable;

2. Provide for affordable housing opportunities;

3. Make housing units available to moderate income people who might otherwise have
difficulty finding homes within the city;

4. Provide opportunities for additional income to offset rising housing costs;

5. Develop housing units in single-family neighborhoods that are appropriate for people
at a variety of stages in the life cycle; and

6. Preserve the character of single-family neighborhoods by providing standards
governing development of ADUs,

B. An accessory dwelling unit shall only be approved as a conditional use.
&, An accessory dwelling unit shall not be approved, and shall be deemed unlawful, unless
it meets all of the following criteria:

1 An accessory dwelling unit shall be conditionally permitted only within a single-
family residential zone, and shall not be permitted in any other zone.

2. It is unlawful to allow, construct, or reside in an accessory dwelling unit within a
duplex or multi-family residential building or property.

&l It is unlawful to reside in, or allow to reside in, an accessory dwelling unit that has
not received a conditional use permit or without written authorization from the
Bountiful City Planning Department.

4, A maximum of one (1) accessory dwelling unit shall be permitted as a conditional
use on any lot or parcel in a single-family zone.

5, Itis unlawful to construct, locate, or otherwise situate an accessory dwelling unit
on a lot or parcel of land that does not contain a habitable single-family dwelling.

6. A deed restriction limiting the use of a property to a single-family use, prepared
and signed by the Bountiful City Planning Director and all owners of the property
on which an accessory dwelling unit is located, shall be recorded with the Davis
County Recorder’s Office prior to occupancy of the accessory dwelling unit. If a
building permit is required, then said deed restriction shall be recorded prior to
issuance of the building permit.

i

The property owner, which shall include titieholders and contract purchasers, must
occupy either the principal unit or the ADU, but not both, as their permanent
residence and at no time receive rent for the owner occupied unit. Application for an
ADU shall include proof of owner occupancy as evidenced by voter registration,
vehicle registration, driver’s license, county assessor records or similar means.
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8. Separate utility meters shall not be permitted for the accessory dwelling unit.

9. Any property and any structure that contains an approved accessory dwelling
unit shall be designed and maintained in such a manner that the property
maintains the appearance of a single-family residential use. A separate entrance
to the ADU shall not be allowed on the front or corner lot side yard. Any separate
entrance shall be located to the side or rear of the principal residence.

10, It is unlawful to construct an accessory dwelling unit, or to modify a structure to
include an accessory dwelling unit, without a building permit and a conditional
use permit,

1. Adequate off-street parking shall be provided for both the primary residential use
and the accessory dwelling unit, and any driveway and parking area shall be in
compliance with this Title. In no case shall fewer than four (4) total off street parking
spaces be provided with at least 2 of the spaces provided in a garage. Any additional
occupant vehicles shall be parked off-street in City Code compliant parking areas.

D. An attached accessory dwelling unit shall be deemed unlawful and shall not be occupied
unless all of the following criteria are met:

1. Shall not occupy more than forty percent (40%) of the total floor area square
footage of the primary dwelling structure,

2. Shall not exceed ten percent (10%) of the buildable land of the lot,

3 Shall be at least three hundred fifty (350) sq ft in size,

4. Shall meet all of the requirements of the International Building Code relating to
dwelling units,

5. An attached accessory dwelling unit shall meet all of the required setbacks for a
primary dwelling.

G. Shall not have a room used for sleeping smaller than one hundred twenty (120)
square feet, exclusive of any closet or other space,

E. A detached accessory dwelling unit shall meet all of the above criteria, plus the

following:

1. Shall require a conditional use permit, reviewed and approved by the Bountiful
City Administrative Committee.

2. Shall not be located on a lot with less than eight thousand (8,000) square feet
buildable land.

3. Shall be configured so that any exterior doors, stairs, windows, or similar features

are located as far away from adjoining properties as is reasonably possible to
provide privacy to those properties.
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4, Shall meet all of the setbacks required of a detached accessory structure
requiring a conditional use permit,

14-14-125 PUBLIC UTILITY EASEMENTS ON PRIVATE PROPERTY

A public utility easement located on private property shall not be used for a private service
lateral without the permission of the affected property owner. A private service lateral is any
utility connection beyond the trunk line, meter box, transformer, manhole, service riser, or other
main transmission line, that serves a single property, residence, or user.

14-14-126 PRIVATE POWER PLANTS

A A "Private Power Plant” is any device or combination of devices not owned and operated
by a regulated utility company, which convert mechanical or chemical energy into
electricity, or solar energy into any other form of energy. A private power plant with a
peak power generation capacity of 10 Watts/12v/500mAmp (or less) is exempt from the
provisions of this Section. A private power plant, including a windmill or wind turbine,
shall not be permitted within Bountiful City limits, with the following exceptions:

1. A back-up power generator running on unleaded gasoline, diesel, natural gas,
propane, or hydrogen fuel cell, rated for a single structure or building lot, located
in accordance with the requirements of the zone in which it is located.

2 A photovoltaic cell array or other passive solar energy system located in
accordance with the requirements for occupied structures for the zone in which it
is located.

B. A private power plant is not exempt from the height requirements of the Zone in which it
s located, and shall be considered an occupied structure for the purposes of calculating
height.

C. Solar energy design standards and requirements
i Solar energy panels or collectors that are mounted to the roof shall;

a. Mot extend beyond the roofline.

b. Not reflect sunlight onto neighboring windows or rights-of-way.
C. Not exceed fifty (50) percent of the total roof area.

d Shall be maintained in good condition.

2 Prior to installation, use, and connection to the grid, the following shall be
required;

a. A Building Permit issued by the City for the proposed installation
b. Power Department approval of the application for net metering
i Power Department approval of the physical installation
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Utah Code

Effective 5/8/2018
10-9a-511 Nonconforming uses and noncomplying structures.
(1)
(a) Except as provided in this section, a nonconforming use or noncomplying structure may be
continued by the present or a future property owner.
(b) A nonconforming use may be extended through the same building, provided no structural
alteration of the building is proposed or made for the purpose of the extension.

(c) For purposes of this Subsection (1), the addition of a solar energy device to a building is not a
structural alteration.

(2) The legislative body may provide for:

(a) the establishment, restoration, reconstruction, extension, alteration, expansion, or substitution
of nonconforming uses upon the terms and conditions set forth in the land use ordinance:

(b) the termination of all nonconforming uses, except billboards, by providing a formula
establishing a reasonable time period during which the owner can recover or amortize the
amount of his investment in the nonconforming use, if any; and

(c) the termination of a nonconforming use due to its abandonment.

(3)

(a) A municipality may not prohibit the reconstruction or restoration of a noncomplying structure
or terminate the nonconforming use of a structure that is involuntarily destroyed in whole or in
part due to fire or other calamity unless the structure or use has been abandoned.

(b} A municipality may prohibit the reconstruction or restoration of a noncomplying structure or
terminate the nonconforming use of a structure if:

(i) the structure is allowed to deteriorate to a condition that the structure is rendered
uninhabitable and is not repaired or restored within six months after the day on which
written notice is served to the property owner that the structure is uninhabitable and that the
noncomplying structure or nonconforming use will be lost if the structure is not repaired or
restored within six months; or

(ii) the property owner has voluntarily demolished a majority of the noncomplying structure or
the building that houses the nonconforming use.

(c)

(i) Notwithstanding a prohibition in the municipality's zoning ordinance, a municipality may
permit a billboard owner to relocate the billboard within the municipality's boundaries to a
location that is mutually acceptable to the municipality and the billboard owner.

(ii) If the municipality and billboard owner cannot agree to a mutually acceptable location
within 180 days after the day on which the owner submits a written request to relocate the
billboard, the billboard owner may relocate the billboard in accordance with Subsection
10-9a-513(2).

(4)

(a) Unless the municipality establishes, by ordinance, a uniform presumption of legal existence
for nonconforming uses, the property owner shall have the burden of establishing the legal
existence of a noncomplying structure or nonconforming use.

(b) Any party claiming that a nonconforming use has been abandoned shall have the burden of
establishing the abandonment.

(c) Abandonment may be presumed to have occurred if:

(i) a majority of the primary structure associated with the nonconforming use has been
voluntarily demolished without prior written agreement with the municipality regarding an
extension of the nonconforming use;

(i) the use has been discontinued for a minimum of one year; or

PACKET: Bountiful City, Administrative Law Judge Appeal Page 142 of 146

Fage 1



Utah Code

(iii) the primary structure associated with the nonconforming use remains vacant for a period of
one year.

(d) The property owner may rebut the presumption of abandonment under Subsection (4)(c), and
has the burden of establishing that any claimed abandonment under Subsection (4)(b) has
not occurred.

(5} A municipality may terminate the nonconforming status of a school district or charter school
use or structure when the property associated with the school district or charter school use
or structure ceases to be used for school district or charter school purposes for a period
established by ordinance.

Amended by Chapter 239, 2018 General Session
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Ltah Code

52-4-305 Criminal penalty for closed meeting violation.

In addition to any other penalty under this chapter, a member of a public body who knowingly
or intentionally violates or who knowingly or intentionally abets or advises a violation of any of the
closed meeting provisions of this chapter is guilty of a class B misdemeanor.

Enacted by Chapter 263, 2006 General Session
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Effective 5/14/2019
10-9a-507 Conditional uses.
(1)
(a) A municipality may adopt a land use ordinance that includes conditional uses and provisions
for conditional uses that require compliance with standards set forth in an applicable
ordinance.

(b) A municipality may not impose a requirement or standard on a conditional use that conflicts
with a provision of this chapter or other state or federal law.

(2)

(a)

(i) A land use authority shall approve a conditional use if reasonable conditions are proposed,
or can be imposed, to mitigate the reasonably anticipated detrimental effects of the
proposed use in accordance with applicable standards.

(iiy The requirement described in Subsection (2)(a)(i) to reasonably mitigate anticipated
detrimental effects of the proposed conditional use does not require elimination of the
detrimental effects.

(b) It a land use authority proposes reasonable conditions on a proposed conditional use, the
land use authority shall ensure that the conditions are stated on the record and reasonably
relate to mitigating the anticipated detrimental effects of the proposed use.

(c) If the reasonably anticipated detrimental effects of a proposed conditional use cannot be
substantially mitigated by the proposal or the imposition of reasonable conditions to achieve
compliance with applicable standards, the land use authority may deny the conditional use.

(3) A land use authority's decision to approve or deny conditional use is an administrative land use
decision.

(4) A legislative body shall classify any use that a land use regulation allows in a zoning district as
either a permitted or conditional use under this chapter.

Amended by Chapter 384, 2019 General Session
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Effective 5/14/2019
17-27a-506 Conditional uses.
(1)

(a) A county may adopt a land use ordinance that includes conditional uses and provisions for
conditional uses that require compliance with standards set forth in an applicable ordinance.

(b) A county may not impose a requirement or standard on a conditional use that conflicts with a
provision of this chapter or other state or federal law.

(2)

(a)

(i) A land use authority shall approve a conditional use if reasonable conditions are proposed,
or can be imposed, to mitigate the reasonably anticipated detrimental effects of the
proposed use in accordance with applicable standards.

(iiy The requirement described in Subsection (2)(a)(i) to reasonably mitigate anticipated
detrimental effects of the proposed conditional use does not require elimination of the
detrimental effects.

(b) It a land use authority proposes reasonable conditions on a proposed conditional use, the
land use authority shall ensure that the conditions are stated on the record and reasonably
relate to mitigating the anticipated detrimental effects of the proposed use.

(c) If the reasonably anticipated detrimental effects of a proposed conditional use cannot be
substantially mitigated by the proposal or the imposition of reasonable conditions to achieve
compliance with applicable standards, the land use authority may deny the conditional use.

(3) A land use authority's decision to approve or deny a conditional use is an administrative land
use decision.

(4) A legislative body shall classify any use that a land use regulation allows in a zoning district as
either a permitted or conditional use under this chapter.

Amended by Chapter 384, 2019 General Session
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