
BOUNTIFUL CITY 
ADMINISTRATIVE LAW JUDGE APPEAL 

Thursday, January 30, 2020 
6:30 p.m.

NOTICE IS HEREBY GIVEN that the Bountiful City Appeal Authority will hold a meeting in 

the Conference at South Davis Metro Fire Station, 255 S 100 W, Bountiful, Utah, 
84010, at the time and on the date given above.  The public is invited.  Persons who are disabled 
as defined by the American with Disabilities Act may request an accommodation by contacting 
the Bountiful Planning Office at 298-6190.  Notification at least 24 hours prior to the meeting 
would be appreciated. 

1. Welcome and Introductions. 

2. Consider an appeal of a decision by the Administrative Committee denying a 
Conditional Use Permit to allow for an attached Accessory Dwelling Unit at 1253 
Northridge Drive, Larry Simper, applicant representative.

_________________________________________ 
Francisco Astorga, Planning Director 
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Subject:  Appeal of Denied Conditional Use Permit  for  
an Accessory Dwelling Unit 

Address: 1253 Northridge Drive 
Author:  Francisco Astorga, AICP 
Date:  January 30, 2020 

Summary of City’s Request and Recommendations 

Staff recommends that the Administrative Law Judge affirm the decision of the Bountiful 

City Administrative Committee and Planning Director.   

Description 

Appellant (Applicant): Adam Kerr represented by Larry Simper 

Location:   1253 Northridge Drive 

Zoning :   Single-Family Residential subzone R-3 

Reason for Review: The Appeal Authority for Bountiful City consists of an 

Administrative Law Judge. The Appeal Authority hears and 

decide appeals from decisions interpreting and applying land 

use ordinances. 

Background 

On September 23, 2019 the Bountiful City Administrative Committee conditionally 

approved a Conditional Use Permit (CUP) for an Accessory Dwelling Unit (ADU) located at 

1253 Northridge Drive, submitted by the property’s Contract Purchaser, Adam Kerr.  The 

CUP Application was filed with the proper documentation authorizing Larry Simper as the 

Applicant’s representative. 

Bountiful City Land Use Code defines an Accessory Dwelling Unit (also “Accessory In-Law 

Apartment”) as “a self-contained dwelling unit within an owner occupied single-family 

residence or located on an owner occupied property that is either incorporated within the 

single-family residence or in a detached building which maintains complete independent 

living facilities for one or more persons, including permanent provisions for living, sleeping, 

eating, cooking and sanitation including a separate kitchen and/or laundry facilities.” 

The approved CUP included the following Conditions of Approval (COA): 

1. The owner(s) of the property, or contract purchaser, must continually occupy the 

primary residence or the ADU. 

2. The property is to be used only as a single-family use and shall be subject to a deed 

restriction. 

3. There shall be no separate utility service connections. The applicant shall allow staff 

to verify that this condition is met by checking City and by inspecting the site. 

4. The ADU shall meet all the criteria in 14-14-124 of the City Land Use Ordinance.

Appeal Staff Report 
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5. The Conditional Use Permit (CUP) is solely for this property and is non-transferable.

6. Staff to verify that square footage is accurate through a site inspection.  

On December 3, 2019 Bountiful City Administrative Committee Chair and Planning Director 

denied the CUP due to the Applicant’s inability to comply with COA #6 (Per Bountiful City 

Land Use Code § 14-14(D)(1)):  An attached Accessory Dwelling Unit shall be deemed 

unlawful and shall not be occupied unless all of the following criteria are met:  

1. Shall not occupy more than forty percent (40%) of the total floor area square 

footage of the primary dwelling structure.   

On December 17, 2019 Bountiful City Planning Department received an appeal of the 

denied action from Adam Kerr, with documentation authorizing Larry Simper to act as the 

Applicant’s representative for the appeal.   

Timeline 

The following timeline represents events related to the property and the ADU: 

Date Event Result 

5/28/2019 Received complaint letter from neighbor

identifying a potential unpermitted duplex 

on site 

Opened case # 30-2019 

5/28/2019 Sent certified letter to Property Owner (LGI 

Properties LLC) to investigate 

No response 

6/17/2019 Spoke with neighbor over the phone. 

Indicated the unit has been rented. 

6/17/2019 Sent another certified letter to Property 

Owner to investigate 

No response 

7/29/2019 Sent two (2) final letters (certified and 

regular mail) 

No response 

8/26/2019 Left voicemail message for Larry Simper 

8/28/2019 Larry Simper came to Planning Counter Discussed ADU CUP 

9/10/2019 Received ADU CUP Application Reviewed application, 

prepared staff report, and 

public notices. 

9/23/2019 Larry Simper appeared before 

Administrative Committee 

CUP was approved with six 

(6) conditions 
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10/1/2019 Staff inspection of property 

10/3/19 Larry Simper sent updated floor plan. 

10/15/2019 Staff e-mail to Larry Simper 

10/31/2019 Staff inspection of property 

11/26/2019 Staff called Larry Simper regarding denial 

12/1/2019 Larry Simper emailed Staff Questions about denial 

12/03/2019 Staff sent formal denial letter via e-mail and 

certified letters 

Formal denial letter 

Analysis 

Appeal Background (clarification is required on the following points made on the 

background section of the submitted appeal): 

 The Appellant indicates that the house was built in the 1980’s as a two-story single-

family home with a mother-in-law apartment.  The Appellant (Applicant) has failed 

to submit any evidence showing the approval of this mother-in-law apartment.  City 

records do not reflect mother-in-law apartment approval.  If a mother-in-law 

apartment was approved, the Applicant would not have sought approval of an ADU.   

 The Appellant indicates that the current owner has made no changes to the interior 

to accommodate the ADU; however, Larry Simper indicated verbally to Staff that 

they have blocked off the staircase connecting the upper (main) level and the lower 

level by extending the floor of the main level so that the existing stairs are no longer 

accessible from the lower level, which was completed without any permits.   

 As demonstrated on the Staff Report timeline, the Appellant has been operating an 

ADU without approval since at least May of 2019.   

Appellant’s Point I – PLANNING DIRECTOR ERRED BY HAVING THE CUP APPLICATION FOR 

ADU RVIEWED BY ADMINISTRATIVE COMMITTEE AND DECIDED IN SECRET, RATHER THAN 

BY QUORUM OF THE PLANNING COMMISSION AS REQUIRED

City’s Response to Appellant’s Point I: 

City Records show that ADUs (also known as “Accessory In-Law Apartment”, per the 

definition of ADU) have been reviewed and approved by the Administrative Committee 

since its establishment in August 2005.  Land Use Code § 14-2-104(D)(5) indicates that the 

Administrative Committee has the power and duty to review and decide those matters 

designated by the City Council or Planning Commission.  CUPs for ADUs have been 

historically designated as such.  Since 2005 Bountiful City has reviewed 53 ADU 

applications, all handled by the Administrative Committee.  Furthermore, Bountiful City 

responded on the CUP application filed by the Applicant (now Appellant) to be reviewed by 

the Administrative Committee, as marked on the submitted application form.   
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This CUP for the ADU was approved with conditions by the Administrative Committee on 

September 23, 2019.  After a CUP for an ADU is approved by the Administrative Committee, 

Bountiful City has traditionally placed the item on a following Administrative Committee’s 

agenda and approved the item in written form.  This approval in written form is a formality 

not required in the Land Use Code, as it is not specified anywhere as such.  Due to the 

specific conditions of approval from September 23, 2019, staff continued the traditional in 

written form approval as conditions were not yet met, in hopes that the Applicant would 

indeed be able to comply with the current Code.  

When the inspections were concluded, there was no alleged “secret meeting”.  The proposal 

simply did not meet the Code, as specified as a condition of approval; and therefore, the 

application was denied.  When it is determined an application does not meet conditions of 

approval it’s standard to notify the Applicant of the denial.    Bountiful City Land Use Code 

§14-1-109 empowers and authorizes the Planning Director to perform inspections to 

determine compliance with the Code.   

 14-1-110 INSPECTION The Chief Building Inspector, Planning Director, and 

City Engineer, or their authorized representatives, are hereby authorized to 

inspect or cause to be inspected, all buildings and structures in the course of 

construction, modification, or repair, and to inspect land uses to determine 

compliance with the provisions of this Title. Said persons are authorized to 

enter upon private property at reasonable times and/or after reasonable 

notice has been given to the property owner or occupant. 

The Planning Director merely acted pursuant to the authority bestowed upon him when he 

conducted the inspection.  Additionally, the inspection was also a requirement of the 

Administrative Committee’s conditional approval.  Confirmation of compliance is then an 

administrative act that is performed by Staff, in this case the Planning Director.   

14-1-113 FINAL DECISIONS AND APPEALS 

A.  A “final decision” is “rendered” when a vote is taken on the merits of the 

proposal by the Administrative Committee, Planning Commission, or City 

Council, or when an administrative decision is issued in written form by 

the Planning Director or other City official. 

Appellant’s Point II, III, & IV: 

Point II – PC STAFF FAILED TO PERMFORM APPROPRIATE DETERMINATION OF 

COMPLIANCE AND FAILED TO ALLOW FOR IMPOSITION OF REASONABLE 

CONDITIONS TO COMPLY 
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Point III PC STAFF FAILED TO MEASURE THE PROPERTY AND ADU LIVING AREAS TO 

VERIFY SQUARE FOOTAGE COMPLIANCE AS STATED ON THE RECORD

Point IV – THE DIRECTOR’S LETTER OF DENIAL WAS ENTIRELY BASED ON 

INCORRECT ASSUMPTIONS WITH NO VALIDATION METRICS SUPPORTING AN 

ERRONEOUS CONCLUSION 

City’s Response to Appellant’s Point II, III, & IV: 

A hearing was held.  Reasonable conditions were imposed by the Administrative 

Committee.  Staff was directed to confirm those conditions, including square footage.  The 

application and structure were not in compliance with the conditions and the Code.  The 

Applicant/Appellant does not simply get a “second bite of the apple” or an additional set of 

“reasonable conditions” when he was found to not be in compliance. 

It was unnecessary for Staff to perform a room-by-room measurement of the separate units 

because they consist of nearly identical square footage because the structure is a rambler 

style home and the only difference between the upper and lower level square footage is 

small cantilevers on the upper floor.  The cantilevers are nowhere near sufficient to meet 

the 60/40 requirement for ADU.   

As coordinated with the Applicant, Staff conducted site inspections of the site on October 1, 

2019 and on October 31, 2019 to confirm compliance with conditions of approval 

regarding condition of approval no. 6.   Staff inspections revealed that that the proposal 

was not in compliance with Bountiful City Land Use Code § 14-14-(D)(1) which states: 

An attached accessory dwelling unit shall be deemed unlawful and shall not be 

occupied unless all of the following criteria are met: 

1. Shall not occupy more than forty percent (40%) of the total floor area 

square footage of the primary dwelling structure. 

The proposal was not in compliance with the provision above as the footprint of the main 

level consisting of the principal unit, is essentially the same, as the footprint of the lower 

level, consisting of the proposed ADU.  The only exceptions are some small bay 

windows/cantilevered areas that are located on the main level/principal unit that don’t 

add up to 60% of the total floor area square footage. 

Based on the original floor plan submitted by the Applicant (Appellant) to the City, Staff 

concluded that the application met the forty percent (40%) standard, which is why the Staff 

recommended approval to the Committee.  See Diagram 1, below. 
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Diagram 1, original floor plan

During the Public Hearing, neighbors indicated that the submitted floor plan did not 

accurately depict the built structure, specifically on the northeast corner of the house (top 

left corner of diagram 1), which affected the area of the ADU.   During the first inspection, 

Staff discovered that the submitted floor plan (diagram 1) was inaccurate.  On October 3, 

2019 the Applicant submitted an updated floor plan, see diagram 2, below. 

Diagram 2, updated ADU floor plan 
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The difference between the submitted original floor plan (diagram 1) presented to the 

Administrative Committed and the updated floor plan (diagram 2), include the following: 

1. Layout/size of the bonus room and laundry room.  During the inspections Staff 

determined that the layout of these two (2) rooms on the updated floor plan reflects 

existing conditions.   

2. Label and use of the second bedroom.  The original floor plan counted/utilized this 

second bedroom.  The updated floor plan labeled this entire bedroom as “Not 

Occupied (Locked/Secured)” as the Applicant made the claim that this was not part of 

the requested ADU.   When Staff inspected the site, this room was being utilized as 

storage. 

3. Amendment of the size of each room.  The size of the kitchen, dining area, master 

bath, bathroom-2, and bonus room were amended.  All these rooms decreased in 

size from what was shown on the original floor plan.   

Although the update floor plan does not count the second bedroom (item 2 above),  based 

on the deadbolt placed on the door, Staff considered this area as part of the ADU.  The 

bedroom’s deadbolt can easily be replaced with a standard bedroom door handle, a key can 

be left in the deadbolt, or the door can be left unlocked.  Most importantly, the bedroom is 

not contiguous to the principal unit nor is it accessible to the principal unit without passing 

through the ADU.  Also, the updated floor plan does not count the portion of the laundry 

room delineating the “Unfinished Area” from the rest of that same room.  Staff considered 

this area as part of the ADU.   

As confirmed by the site inspections the footprint of the principal unit (main level) and the 

footprint of the accessory dwelling unit (lower level) are essentially the same.  The main 

level is built on top of the lower level.  The only exception includes the 2 car garage, which 

is on the main level, and the small bay windows/cantilevered areas.  The application was 

denied as it did not meet the Code, as required by the Conditions of Approval as Staff found 

that the bedroom labeled as “Not Occupied (Locked/Secured)” as well as the remaining 

portion of the laundry area labeled as “Unfinished Area” could not be counted as part of the 

principal unit.  The CUP Application for the ADU did not meet the current Ordinance, 

specifically § 14-14-(D)(1); therefore, the application was denied. 

Bountiful City’s Land Use Code definition of Floor Area is found below: 

The sum of the areas of one or several floors of a building, including areas used for 
human occupancy in basements, attics and penthouses, as measured from the 
exterior face of walls. It does not include cellars, unenclosed porches, or attics not 
used for human occupancy, or any floor space in accessory buildings or in the 
principal building intended and designed for the parking of motor vehicles in order 
to meet the parking requirements of this Ordinance, or any such floor space 
intended and designed for accessory heating and ventilating equipment. It shall 
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include the horizontal area at each floor level devoted to stairwells and elevator 
shafts  (underline and color text added).

In determining the size of an ADU to compare it to the total floor area square footage, the 
definition of floor area includes the sum of the areas of one or several floors of a 
building, including areas used for human occupancy in basements, attics and 
penthouses, as measured from the exterior face of walls…It shall include the horizontal 
area at each floor level devoted to stairwells and elevator shafts (all in black font from 
the definition).

In determining the size of an ADU to compare it to the total floor area square footage, the 
definition of excludes (It does not include…) cellars, unenclosed porches, or attics not 
used for human occupancy, or any floor space in accessory buildings or in the 
principal building intended and designed for the parking of motor vehicles in order 
to meet the parking requirements of this Ordinance, or any such floor space 
intended and designed for accessory heating and ventilating equipment.   

The only floor area exclusion applied, per the Bountiful City definition of floor area, is the 
garage (floor space intended and designed for the parking of motor vehicles) and the utility 
room (floor space intended and designed for accessory heating and ventilating equipment).  
All other areas count, except for listed exclusions, as floor area.  Based on the location and 
only access of the second bedroom (disputed by the Applicant as not part of the ADU) and 
the entire laundry area (also not part of the ADU), not just the area housing the 
washer/dryer, but the entire room; as shown on the updated floor plan, Staff counted both 
of these rooms as part of the ADU.   

Staff did not measure each room because it was unnecessary.  As previously stated, with 
the exception of some very small cantilevered areas upstairs, the square footage is almost 
identical on the top as it is on the bottom level.   

Appellant’s Point V – PC STAFF ALLOWED A FENCE TO BE BUILT BETWEEN PROPERTIES 

WITHOUT MITIGATION IN IGNORANCE TO COMMON LAW ACQUIESCENCE

City’s Response to Appellant’s Point V: 

During the September 23, 2019 meeting, the Administrative Committed discussed the 

possibility of placing a fence between the subject site and the site to the west as part of a 

mitigating factor of the ADU, but that ultimately was not part of any of the conditions of 

approval.  Fences that are six feet (6’) tall do not require a building permit by the City.  Staff 

was not made aware of the placement and location of the fence along the west property 

line.  A property line dispute of a fence between neighboring properties is a civil matter 

where the City does not get involved and should not be considered as part of this hearing.    

Appellant’s Point VI – THE BOUNTIFUL CITY SUPPLEMENTARY DEVELOPMENT STANDARDS 

PERTAINING TO ACCESSORY DWELLINGS UNITS, AS CURRENTLY WRITTTEN, MAY VIOLATE 

THE CONSTRITUITONAL RIGHTS OF PROPERTY OWNERS 
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City’s Response to Appellant’s Point VI: 

The Appellant indicates without certainty that the ADU standards may violate 

constitutional rights utilizing the terms such as potential problem and possible violations, 

which are based on inconclusive scenarios.  This point is completely irrelevant to the denial 

of the ADU that didn’t meet the Code.   

 Scenario 1 – All is well. 

Scenario 2 – All is well; however, the Appellant criticizes the current standard and 

fails to understand the purpose of the accessory component of an ADU, to be clearly 

incidental and subordinate in nature; while maintaining the site to have property 

ownership presence, and not yet qualify as a two-family dwelling (duplex). 

Scenario 3 – All is well; however, the Appellant again fails to understand the 

purpose of the accessory component.  The Property Owner in this scenario has the 

option to leave the house vacant (use it as a second home), rent the house in its 

entirety, or sell the house. 

Scenario 4 – All is well; however, the Appellant interprets the Code incorrectly in 

that the Property Owner would not have the ability to use the entire house.  This 

assumption is incorrect.   

The Utah Legislature has empowered municipalities with broad powers and discretion 

regarding the regulation and zoning and each municipality can and does impose such 

regulations in distinct ways that fit their individual communities as determined by their 

respective legislative bodies.    Appropriate regulations regarding accessory dwelling units 

fall well within those powers and discretion.  Here, the Bountiful City Council has clearly 

defined how and when an accessory dwelling unit in Bountiful City is appropriate and what 

regulations apply.  Additionally, the Appellant fails to even state a basis for which his 

constitutional rights “may” have been violated. Given the criticism of the Bountiful City 

ADU Land Use Code, scenarios provided, as well as the lack of understanding and incorrect 

interpretation of the Bountiful City Land Use Code by the Appellant, this point is irrelevant 

and should not be considered.  Furthermore, the Appellant should not include codes, 

policies, definitions, etc., of other municipalities as they are irrelevant.   

Attachments 

The Appellant included all exhibits that would have been attached by Staff (below shown in 

bold).  Staff does not find Appeal Exhibits F, G, and H relevant as the appeal does not 

pertain to the Law of Acquiescence; the SLC ADU Handbook should not be referenced in 

dealing with an ADU in Bountiful; and specific definitions of floor area from other 

jurisdictions found online, Wikipedia, and other sources should not be utilized, specifically 

when Bountiful City Land Use Code has an adopted definition of Floor Area (14-3-102 

definition no. 121).   For the sake of not duplicating documents Staff does not have other 

attachments/exhibits that need to be included.   
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Attachment 1 – Submitted Appeal with the following exhibits: 

Appeal Exhibit A – Administrative Committee Memo dated 09.18.2019  

Appeal Exhibit B – Pictures (photographs) of Subject Property 

Appeal Exhibit C – Applicant & Planning Director E-mails 

Appeal Exhibit D – Denial Letter 

Appeal Exhibit E – Admin. Committee Meeting Minutes (09.23.2019 & others) 

Appeal Exhibit F – Utah Bar Journal Article – Law of Acquiescence  

Appeal Exhibit G – Excerpts from SLC Planning ADU Handbook 

Appeal Exhibit H – Building Area Definitions – Industry Standards 

Appeal Exhibit I – Referenced City Land Use Code & State Statute   

Recommendation 

It is not within the discretion of the Administrative Law Judge to implement Appellant’s 

“recommended changes to the current land use code” nor should  Appellant’s #1 prayer for 

relief be approved because the Application/structure does not fit the conditions of 

approval and the requirements required by the Land Use Code (square footage).  

Additionally, Appellant’s #2 prayer for relief is inappropriate as procedures were properly 

followed and the Application was denied appropriately and pursuant to the Code.   

Accordingly the City respectfully requests and recommends the Administrative Law Judge 

affirm the decision of the Bountiful City Administrative Committee and the Planning 

Director.    
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